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REGIMUL JURIDIC AL DOBANZII MORATORII
-REZUMAT-

De-a lungul timpului, teoria geneiiad obligaiilor s-a schimbat pn doar in aparga,
evoluia - ca lege fundamentaé dreptului - punandgi-amprentasi Tnh aceast materie, din
necesitatea de a adapta regula de drepta@alitsociale.

Dac principiile generale ce guverneaabligaiile se caracterize@zprintr-o relati
stabilitate, in schimb la nivelul unor instiiumportante din cadrul acestora - cum egte
cazul aspunderii civile - modifigrile sunt substarale si usor de sesizat. Codul civil
consack In aceast materie regula potrivitateia intotdeauna creditorul are dreptul de a
primi Tndeplinirea exadta obligaiei, Th caz contrar avand dreptul la daune. Daencipiul
a ramas acelg, nicaieri altundeva decat in cadrul institu ,dezdiunrilor” nu poate fi
observai cu mai muli claritate influera pe care evotia fenomenului economico-social a
exercitat-o asupra materiei obliglar.

Din vasta problematic a dezdunirilor si implicit a raspunderii civile, teza de
doctorat,, Regimul juridic al dobanzii moratorii"analizeaz, doar ipoteza neexedut
obligatiilor banesti contractuale, adicdoar regimul juridic al dobanzii cu titlul de daun
pentru neexecutarea obliger pecuniare.

Parteneriatul dobaridintarziere, vechi de cand dreptul, recunostutecontroversat,
aparent calmngi solid s-a dovedit, la o cercetare mai aprofuidait ascunde convulsii.

Intregul demers I-am realizaaacum era firesajinand seama de legisia in vigoare la
momentul efectirii lui. Nu ne-am putut nslimita doar la atat. Cercetarea noastare nu
are pretenia de a fi complet, ar fi fost \aduvita insi, de aspecte importante, daau am fi
comentat pe marginea anumitor acte normative inemteabrogate dar idolosite de prti
si de instama de judecatsau dag nu am fi prezentat noua viziune a legiuitorulumémn
asupra dobanzii moratoriig@cum este conturate Noul Cod civil.

Situai in centru g@cheriului juridic, Aaspunderea civil este ,latrana doamdl’ careia
trecerea timpulusi fragmentarea progregiva dreptului contemporan nu ii pot estompa
puterea de sedtie. Departe de noi gandul de a nega rolul imporfaatcare il are
raspunderea civil in cadrul teoriei generale a obligiar. Dar nu se poateisnu obserim
ca, uneori, se face apel la acaasistituie chiarsi in situdgii in care nu sunt ntrunite
condtiile de aplicare ceea ce a condus la o a@#yv hegemonie a art. 1088 C.ciyi. a
raspunderii civile.



A lasa #ispunderii locul care 1i revine de drept, dagtasa o inlturam cand
prezema sa devine artificiél Acesta ar putea fi, abrupt formulat, principii¢ 8az al
cercefirii noastre. Cu sigura, fundamentul #&spunderii constituie un ghid pires atunci
cand intarzierea la pkateste ifelead in sens tradional, altfel spus cand este vorba de
intarzierea debitorului care asht 4 treaé@ termenul acordat prin contract sau prin lege
pentru executarea obligei monetare devenite exigibile. Dar influansa trebuie limitéat
excluzandu-se incidea rispunderii civile Tn afara acestei ipoteze.

Teza de doctordegimul juridic al dobanzii moratorgste structuratastfel incat
poat raspunde scopului urinit: elaborarea unei teorii generale a dobanziiatati.

Primul din cele dod titluri, intitulat Nofiunea de dobant moratorie, este destinat
analizei nounii de dobana moratorie, semnifigéei si evoluiei sale, locului pe care il
ocup Tn ansamblubaunelor-interesg conturii specificitatii dobanzii moratorii in raport
cu instituiile adiacente.

In prezent, asis la transformarea regimului juridic al dobanzii ratorii Tntr-un
regim juridic al dobanzii legale care transcedelitita raspundere delictualraspundere
contractual. Art. 1088 C.civ. se aplicpe de o parte, intarzierii in executarea avec
creane hinssti, indiferent care i-ar fi originea iar, pe deaaftarte, ori de cate ori o crgan
baneasé este produitoare de dobaradoricare ar fi caracteristicile cre@n sau motivul
pentru care aceasta genetedaband.

De aceea, cercetarea dobanzii moratorii @puncprin a-i declara sfera de cuprindere:
obligatiile banesti de natui contractual monetare de la origine. Ne-am limitat doar la
obligaiile care la originea lor figurau in expresie ma@mgt excluzéndu-le pe cele care
reprezind ,,0 traducere” intr-un echivalentibesc a unei obligainitial nepecuniare.

Tangenal demersul nostru s-a indrepgaspre createle kinssti judiciare, adid spre
cele care reclainin mod necesar intervga instanei pentru a le stabili existen intinderea
si sau exigibilitatea; spre cre@te kinesti care §i au sursa intr-o opearane de restituire, de
repunere n situe anterioat ca urmare a desfifirii unui act juridic sau a unei hoéri
judeditoresti executate; spre cregahe kinesti care sunt generate de o openae de stabilire
a masei succesoradede procedura partajului. Analiza acestor creaaltele decat cregeie
contractuale #nesti in obligatione a fost in§ limitatd doar la atingerea scopului prezentului
demers: cercetarea regimului juridic al dobanziramarii.

Intelegerea unei institiil nu poate fi deplia Tn abseta cunoaterii istoricului ei. De
aceea, in prima sggne - Perspectiva istori¢ asupra institei dobanzii moratorii- din
capitolul | - Semnificaa si evoluia nariunii de doband moratorie-, agsa cum sugereazi
denumirea ei, am efectuat un tur istoric care rupaetegia de a fi prezentat intr-o mander
exhaustiv urcuurile si coborurile instituiei dobanzii dar care sgan ¢ a avut meritul de



a evidemia specificitatea dobanzii moratorii. Am incercatd % demonstim ca schimbarea
pemaneri de opti@ religioasi, social, legislatia asupra dobanzii este vino¥ain mare
parte, de varietatea dobanzilor existentézastarsi de confuzia care se face intre ele pe
taram jurisprudetial si doctrinar. Pentru facilitatea demersului nostnu prezentat evotia
istorica a dobanzii inclusiv cu privire la componenta saugeratorie, pentruacdobanda
moratorie, ca origingi sens al npunii dar si cu privire la admiterea sau prohibirea ei, se
afla in legatud strand cu dinamica dobanzii remuneratorii.

Acordarea de daune pentru repararea prejudici@uzat prin intarzierea la plata unui
capital, sub forma dobanzii moratorii, a fost peginiotdeauna, de la primele opguai n
care au fost impliga banii. Ceea ce a diferit au fost cotité de acordarei probaiune
precumsi valoarea ratei dobanzii.

Aparuta din nevoile schimburilor economice, dobanda a avugxistem normak la
inceput: dreptul roman recwtea dobanda atat cu titlu de repaa unui prejudiciu cagi
ca remunenge a capitalului. Adolescea sa a fost dificil insa, intrucat biserica a considerat
perceperea dobanzii ca ,pral banilor sau al timpului” ca fiind contéarprincipiilor
religioase. Astfel, dobanda remuneratorie a fotdrmsi, situgie ce s-a mamut pana in
secolul al XIX-lea la adoptarea Codurilor civile deone care au repus dobanda n drepturile
ei, recunoscand atat dobanda remuneratoriesicd¢ cea moratorie. Principiile dreptului
roman in legatdr cu institdia dobanzii se reiau in mare partgefuite de propunerile
doctrinarilor din secolele XV-XVki adaptate realitilor economicesi sociale din secolul al
XIX-lea.

Pe de alt parte, liberalizarea nu este tataCreand premisele unor eventuale abuzuri
redactorii Codului civil francez au incercat k& limiteze, & le previri. Si In prezent
legiuitorii mertin aceste restric acordand o atgie din ce in ce mai mare stabilirii ratei
dobanziitinand seama de fenomenele econormgiiceciale.

In Codul civil roman, dobanda este reglementht principiu, in art. 1088 - art. 1090
C.civ., destinate cu praédere dobanzii moratoriki prin dispoziiile art. 1589 C.civ. care
vizeaz dobanda remuneratorie. Mod#rde ulterioare adoptii Codului nu au operat
transfornari in corpul instityiei dobanzii ci au vizat doar valoargiaregimul ratei legale a
dobanazii.

Noul Cod civil aduce modifi@i importante Tn materia dobanzilor, in genekala
dobanzii moratorii in particular, relevand inienactualului legiuitor roman de a se deta
de optica predecesorulditsde acum 150 de ani.

Subsecvent incefdi de a contura evolia instituiei dobanzii in contextul economsc
social general am prezentatimologia termenului ,dobantf si a expresiei ,dobard
moratorie” in cuprinsul séanii a Il-a a capitolului 1.



Termenul ,,dobarid provine din verbul a dobandi care, la randul &1, i are
originea in vechiul cuvant de origine slaydobyti, az doldg” care semnifid ,a primi, a
olxine”.

La prima vedere nnea de dobaradpare a fi clat si univoca, motiv pentru care,
probabil, legiuitorul de la 1864 nu a dat o defedobanzii.

Dobéanda, felead ca sumi varsat creditorului in afara capitalului, propmmali cu
timpul si marimea acestuia, se prezinintr-o multitudine de forme. Din perspectiva
drepturilor reale ea apare ca fruct civil iar ppinsma raporturilor obligsgonale exisi, de
exemplu, dobanda genetrale creata de raport, de creende redugune a liberaliitilor
excesive, dobanda datargtentru intarzierea culpabiin executarea obligdor, dobanda
consecim a repetiunii platii nedatorate, dobanda puéui vanzrii sau a imprumutului.

Cu timpul aceastdiversitate a incitat doctring practica la a incercai slefineasg
dobanda, demersurile efectuate in acest sens genpuiicte de vedere diferite ceea ce |-a
determinat pe legiuitorasintervima. Astfel, prin art. 3 alin. 1 dirDecretul-Lege pentru
stabilirea dobanzilogi Tnlaturarea cametei s-a incercétse dea o defifie legah dobanzii,
dispoztie ce se regpsste in art. 6 din Ordonaa Guvernului nr. 9/2000 privind nivelul
dobanzii in obliggile banesti.

Modul in care este redacigbrevederea de mai sus ne-a determiadhseram sa
analiam daé exisé sau nu o defimie legali a dobanzii, ceea ce constituie obiectul
seaiunii a lll-a din primul capitol intitulat Definifia dobanzii moratorii.

Desi, sugereay, la prima vedere,acar fi vorba de o defifie a dobanzii, tot, la o
analiz mai atent se poate afirmaacarticolul amintit consaérmai degrab formele sub care
poate fi intaln& dobanda: ea poate consta fie in sume de baai clan se intamplde cele
mai multe ori -, fie Tn orice alte pregita pecuniare sau nepecuniare - la care debiesté
obligat pentru & foloseste un capital.

In accepiunea clasiz dobanda reprezit doar o suri de bani. In viziunea
legiuitorului dobé&nda se poate materializa in ogatte prestai la care debitorul se oblg
drept echivalent al folosiai capitalului. Formularea este susceptibile a da ngere la
interpretiri si la dificultiti de determinare a valorii dobanzii. In acest centde lege
ferenda este necesaintervenia legiuitorului fie pentru a preciza @ste vorba intotdeauna
de sume de bani si,alte prestai in bani’ - fie pentru a oferi criterii absolut necesare de
cuantificare. P&n atunci amane ca frtile si evalueze in mod convgonal ,,dobanda”
constand intr-o pregte de a face sau a nu face, atunci cand nuaegigerii obiective de
evaluare.

Indiferent dag vom considerazart. 6 din Ordonaa Guvernului nr. 9/2000 consacr
definitia dobanzii sau doar formele sub care ea se poerema ori repere de calcul pentru



determinarea intinderii datoriei de dobé&rm vizeaZ dobanda in generai nu se limiteaz
doar la anumite tipuri de doband

De o manief general dobanda reprezifitsuma de bani cuveaitreditorului pentru
privarea de folosirea unui capital, calcalaf o coi procentual aplicati capitalului datorat.
n consecimi, intinderea creaai de dobanil oricare i-ar fi cauza, depinde de trei parametrii
variabili: marimea sumei datorate, duratgteptirii si valoarea ratei dobanzii, care poate fi
stabilita de lege sau deitte parti.

Din perspectiva dreptului obligdor ipostazele in care se poate datora dob&wuoht
diverse, ceea ce genergaenumiri, natursi regimuri juridice diferite pentru aceasta.

In legislaia romar, absera unei clasifidri a dobanzilor este simptomatic
Redactorii Codului civilsi ai Noului Cod civil nu s-au dovedit dornici deadficari: nici
unul din actele normative invocate nu cuprindeasificare a dobanzilor. Motiv pentru care
am 1incercat, in cuprinsul semii a V-a din primul capitol, sub denumirea Taroma
dobanzilor, & realizZim o clasificare utl a dobanzilor sistematizand dobanzile dopuza
obligaiei de dobanal dar si dupa fundiile acestora, acordand mai tpi importana
izvorului dobanzii sau al ratei dobanzii.

Tabloul definitiv al dobanzilor care ar reflectaliteare plurak a dobanzilor in
privinta dreptului obligailor ar afta in felul urnitor: dobanda moratorie - care repar
consecitele ntarzierii in caz de nepdatn unei obligai monetare exigibile; dobanda
remuneratorie atunci cand constituie contrapanbidaerii la dispozie a fondurilor, altfel
spus cu titlu de ptedobéanda restitutorie atunci cand este daiocattitlu de restituire a
fructelor si destinai a neutraliza consearle patrimoniale ale unei folosen necuvenite,
independent de orice idee de culpau neexecutare; dobanda cominatorie care este o
doband moratorie majoratce are drept scop siccelereze executarea unei olyligaanesti,
sangionand suplimentar debitorul recalcitrant; dob&nampensatorie sau judiciar-
dobanda care este acokdae 1ang repargia propriu-zig de dtre instarele judedtoresti
pentru perioda cupridsintre momentul producerii delictulgi data pronutarii hotararii
judeatoresti definitive.

Cum dobanzile indeplinesc funidiversesi releva cauze diferite ale obligidor, si
creanele productive de dobaa@u caracteristici distinctesacum am increcta sa relevam.

Creanele generatoare de dobadneémuneratorie sunt crela termen.

Creanele productive de dobaadnoratorie sau de dob&dominatorie trebuieasfie
certe, lichidesi exigibile, admiandu-se totgi ca datorii care nu sunt nici totalmente certe,
nici perfect lichide sunt susceptibile de a proddoband moratorie dat scadeta lor este
Tmplinita. Mai puin atunci cand lipsa lichiditii rezulta din fapta creditorului sau cand



debitorul a procedat la o oferta rearmat de consemnane, dobanzile moratorii curg in
ciuda lipsei certitudinigi lichiditatii creanei monetare.

Creanele care genereazdobanzi restitutorii nu sunt nici crganla termen nici
creane exigibile: cum dobanzile nu curg motivat de ipiggrea debitorului, acesta din ufm
nu poate opune creditorului nici nedeterminareaesunici lipsa certitudinii nici Tni
absemma exigibilitatii creartei.

In sediunea a Vl-a a capitolului | ddpprezentarea succing fiecirei categorii am
pus in disctie calificarea de @re o parte a doctrinei a dobanzii moratorii cadiji din
perspectiva drepturilor reale, un fruct civil. Ojdan sunt diametral opuse: dobanda -
intotdeauna fruct civil; dobanda - niciddtuct civil. Soltia pe care o propunem este una
intermediadi: dobanda remuneratorie este fruct civil, dobamegaratorie nu este fruct civil;
dobanda restitutorie se apropie mult de calificatedruct civil, punct de vedere Trampasit
si de legiuitor in Noul Cod civil.

Importana institiei raspunderii civile Tn sistemul obligdor este de necontestat.
Uneori, ind, se apeledzla aceadgt institutie chiarsi in situaii in care nu sunt intrunite
condtiile raspunderii civile.

Nu se acordl intotdeauna ateie suficient faptului @ dobanda moratorie reprezint
indeniabil o datorie deaspundere in sensul strict al termenului. Pornindladeceast
neglijenta se ajungease confunde dobanda moratorie cu alte instrumenttice care, in
mod egal, se sprijiy pe curgeredimpului. Toate aceste sittiiasunt analizate in cuprinsul
capitolului al ll-lea al lucirii - Specificitatea dobanzii moratorii

Imperativul tragrii limitelor demersului nostru - cercetarea dohanmoratorii - ne-a
condus é&tre necesitatea analizei tipurilor de dobanzi mg®iin tabloul definit al dobanzilor
si mai ales étre asti daci, cu excepa dobanzii moratorii reparatorii, cu titlu de daun
interese, celelalte tipuri de dobanzi sunt saufipmdimilate dobanzii moratorii. Demersul se
regaseste in cuprinsul capitolului al ll-lea Tn cadrul sapitolul I-Delimitarea dobanzii
moratorii de instituiile adiacente.

De multe ori dobanda moratorie este confund alte instrumente juridice care se
sprijina pe curgerea timpului cum esge cazul dobanzii remuneratorii. Este vorba de o
simpk aparemi de comunitate, care nu se prelutgedincolo de forr, pe fondul celor
dowa tipuri de dobandl asa cum aitat in segiunea | — Dobanda moratorie-dobanda
remuneratorie.in mod tradional, se considérci dobanda remuneratorig dobanda
moratorie reprezidt doui categorii de dobanzi distincte. Ele sunt consigerigpurile
principale de dobarig necontestate de docthigi jurisprudena si mentionate in Codul civil.

Distinctia dobanda moratorie - dobaddcompensatoriece constituie obiectul celei
de-a ll-a seguni, este consideratde majoritatea doctrinei ca fiind supeéflitulatura de



,dobandi compensatorie” este acorélatobanzii care se cuvine creditorului pentru peaiod
cupring intre momentul &aririi faptului generator si data pronutarii hotararii
judeditoresti prin care s-a stabilit existensi cuantumul creaei.

Nu aceegl este situga n cazul doband moratorie - doband restitutorie
delimitarea celor dau institutii fiind analizat in cuprinsul segiunii a lll-a a acestui
subcapitol. Punctul de plecare al controversei aosg in delimitarea lor ci in Trasi
recunogterea conceptului de ,,dob&nestitutorie”.

Dobanda restitutorie este destinati neutralizeze folosirea lipditde caui a
capitalului de &tre debitorul restituiriisi a garanta creditorului restituirii repunerea in
situgia anterioad. Ea curge de plin dreptin temeiul unei dispoti speciale.

Elementul de diferarere cel mai important este cel al sursei difesitebligaiei care
le genereay in timp ce dobanda moratorie reZuldin intarzierea in executarea unei
obligaii, deci dintr-o obligéie dereparaie, dobanda nuniitrestitutorie §i gaseste sursa
intr-o obligaie de restituire.

Debitorul dobanzii restitutorii nu este culpabilnsa produs de creata de restituire
nu are natura daunelor-interese ci se cuvine amdii pentru repunerea in Sitia
anterioa#, intemeiat pe imbogtirea fira justi cauz sau plat nedatorat, etc.

Acest doband tine de dreptul restituirilor, care guverngaestituirea fructelosi
dobanzilorsi nu de dreptul aspunderii civile. Noul Cod civiinceard si stabileasg un
regim juridic unitar pentru restituirea prestar inclusiv cu privire la dobanzile produse de
creanele supuse restituirii.

Dobanda moratorie are puncte comune cu mecanissgndte a face presiune
asupra debitorului pentru plata cregncum este clauza pe#gafara ca prin aceste apropieri
si sl piarda specificitatea.

In pofida catalogrii de citre majoritatea doctringi jurisprudenei a clauzei prin care
partile au stabilit valoarea ratei dobanzii ca repréaet o clauz penaf moratorie, exigt
argumente & vointa legiuitorului a fost de a consacra doustituii juridice distincte:
dobanda moratoriea cirei rat a fost stabilid convemonal si clauza penal moratorig asa
cum am aftat in curprinsusegiunii a IV-a.

Elementul de maxigndiferertiere intre clauza periamoratoriesi dobanda moratorie
este dat de natura lor juridicliferita. Argumentati nu n afara criticii, am atribuit clauzei
penale o natdrmixta cu 0 componegtsangionatoriesi una reparatorie, prevaleniind cea
punitiva. Tn principal, rolul ei este de a saiona neexecutares comportamentul culpabil al
debitoruluisi numai in subsidiar, Tn acele sitiidn care s-a produs un prejudiciu, satesi
la acoperirea acestuia.



Conturarea regimului juridic al dobénzii moratomniu s-a putut realiza prin
prezentarea izolata dobanzii moratorii,afa incadarea ei in ansamblu dreptului privat. De
aceea, dupce am prezentat institile limitrofe dobanzii moratorii am analizat, Tmgrinsul
subcapitolului al ll-lea in cadrul a dou segiuni, compatibilitatea ei cu mecanismele
destinate a neutraliza eroziunea monétgiranume: valorismul, respectiv indexarea.

Echivalena puterii de cumjrare a creaei monetare intre ziua in care datoria se
naste si ziua in care ea se exegwste Tntura in perioadele de infiee. Pentru a para
imperfeciunea banilor se apeleala dod mecanisme vecine: valorismyilindexarea.

In acest context, problemareia am incercatasii aflim rispuns a fost de gi daci
datoria de valoarg datoria indexai pot produce dobaidmoratorie la nivelul ratei legale,
altfel spus ati daca dobanda moratorie este compatilmu valorismul, respectiv indexarea.

Cu toate & ambele se sprijin pe curgerea timpulugi au legitura cu fluctuaiile
economice, o parte minoritaa doctrinei, greia ne aturam, se pronui in sensul cumului
dobanzii cu datoria de valoare. Fiecare din telmiamintite se lefyde timp Tn manieér
proprie, avand fundamente diferite: una este ini@hepe intarzierea Tn executarea
obligatiei cealalt pe erodarea monedei.

Pentru perioada anteriadichidarii datoriei de indemnizare, adigi pentru intervalul
de timp cat ea este o datoriei de valoare, craditogbuie compensat pentrd a suferit o
intarziere in indemnizare, tehnica valorismuluiiindf suficient atat pentru memerea
valorii creanei catsi pentru indemnizarea intarzierii. Datoriei de \aai se adugo suni
care indemnizeazintarzierea, mai precis lipsirea creditorului dewltitudine de posibiliti
de a folosisi valorifica suma reprezentand indemnitatea priakiplac ar fi avut-o de
indati, la momentul producerii prejudiciului. Acslatip de prejudiciu ca cel acoperit de
dobanda reglementatde art.1088 C.civ.: ptel timpului, intarzierea irsi, privarea
creditorului de o infinitate de posibiti de a folosi suma respeciivEste un prejudiciu a
carei valoare este prezumiain mod abstracgi forfetar de legiuitor ca fiind egalcu rata
legak a dobanzii. Are mai pina importana calificarea moratorie - obiecliv- sau
compensatorie a acestei inderiitinsi suntem de frere & ea nu este fundameritgte
dispoztiile art. 1088 C.civ. intrucat cre@nprincipak care o genereanu este exigibil.

in prezent, se admite constant indexarea ¢eede capital indiferent daén contract
a fost inclug sau nu o asemenea clauLreana de capital indexatproduce dobarid
moratorie Tntrucat nu exisincompatibilitate intre dobanda moratogiendexare. Pentru a
se initura anomaliile create de aplicarea rigal principiului nominalismului monetar s-a
merssi mai departe consacrandu-se legal posibilitatemxirii creanei de dobanil Tn
consecim, creditorul contractual al unei sume de bani vindiep&tit nu numai indexarea



creanei initiale si acordarea dobanzii legale moratorii, scila indexarea dobéanzii legale
moratorii.

Soluia proscrierii cumulului indexii cu dobanda moratorie pe motid cdexarea
repaéi Tn mod egal prejudiciul cauzat prin Intarzierggapuieste prin exces. Indexarea, ga
valorismul, are ca efect protejarea debitoruluidtnga efectelor intarzierii, dar fiecare intr-
0 manied proprie. Actualizarea prin efectul inde#k compensea¥ doar deprecierea
moneta# intre ziua Tn care cre@ns-a Aiscutsi ziua phtii, Tn timp ce dob&nda moratorie
indemnizeaz doar intarzierea Tn plata sumei datorate. Acesig dnecanisme pot fi
utilizate concomitentdfa si existe grija & s-ar proceda la o dubindemnizare. Excluderea
pur si simplu a dobanzii moratorii in caz de revalorear createi reprezint o privarea a
creditorului de dreptul la daune-interese moratorii

Titlul | se incheie cu analizaompatibilitizii dobanzii moratorii cu alte tipuri de
daune.Admisibilitatea cumulului dobanzii legale cu attpuri de daune in afara celor trei
situaii de excepgie prewvizute de art. 1088 C.civde lege lataprimeste rispuns negativ. In
raport de reglemeirile actuale dobanda moratorie nu poate fi suplia@rcu obligarea
debitorului la plata de desgubiri judectoresti si nici cu penaliitile de intarziere in cazul
intarzierii Tn executarea unei obliggecuniare. Criticabil sau nu scopul dinit de legiuitor
prin edictarea art. 1088 alin. 1 C.civ. a fost ac#¢ a elimina dificultile si aleatoriul Tn
dovedirea prejudiciului produs de neexecutareagaiigi banesti. In condiiile Tn care am
admite @ este permisdovada pe cale judici@a intinderii prejudiciului, finalitatea urinta
de legiuitor nu ar mai fi atiras

Titlul Il - Teoria general a dobanzii moratorii este algtuit din patru capitolesi
este consacrat consttig teorie generale a dobanzii moratorii.

Capitolul | -Reparaia forfetarz a prejudiciului moratorid analizeaz modul in care,
de lege lata este acoperit prejudiciul cauzat creditoruluiid&rzierea in executarea unei
obligatii banesti.

Asa cum estesi firesc, inainte de toate, se pune in digcu in sedunea | -
controversa relati¥ la domeniul de aplicare al art.1088 din Codul tivaste aplicabil i
creanelor hinesti extracontractuale? Tn pofida faptului gurisprudemi a conferit acestei
prevederi un caracter general, uzand de ea indifesge ar fi etiologia obligeei pecuniare,
totusi ea vizea doar obligdgile banesti contractualein obligatione asa cum am ditat Tn
secaiunea a ll-a, intitulai Un sistem de reparee atgsat raspunderii contractuale.

Dispoztiile art. 1088 C.civ. dezvaito soluie originak de reparare a prejudiciului
cauzat prin intarzierea in executarea olgliga banesti avand drept #isatura principak
caracterul forfetagi automat al daunelor-interese.



Ea vizeaz numai obligdile contractuale monetare de la origine, fiindiest in mod
gresit de doctrim si practica, din considerente de comoditage pragmatism, tuturor
obligatiilor pecuniare.

Art. 1088 C.civ. - art. 1090 C.civ. nu conturg@am regim de daspundere de sine
statator pentru repararea prejudiciilor cauzate prinAfirierea in executarea obligiar
pecuniare ci vin & nuaneze situga neexecdirii obligatiilor monetare contractuale. e
caracterizat de originalitate sistemul instituit deeste dispodgi legale nu este unul
derogatoriusi special de la dreptul comun alspunderii contractuale ci este o aplicare
intocmai a acestuia, la obligke banesti.

Originalitatea regimului instituit de art. 108&.civ. este relevatsub mai multe
aspecte in s@anea a lll-a. Astfel, daunele-interese ce se covaditorului sunt invariabile,
uniforme indiferent de valoarea prejudiciului resliferit de creditor, cuantificate de
legiuitor, Tn abseta stipulaiei partilor, intotdeauna la nivelul ratei dobanzii legale.

Desuet, nvechiti criticabil in ceea ce priwee acoperirea limitata prejudiciului
cauzat prin intarziergyrincipiul reparaiei forfetare- analizat in seanea a IV-a - trebuie
apreciat in® sub aspectul al@di automate a unei indemait, sub forma dobanazii,
creditorului - victima a intarzierii. Dag nu are meritul de sterge intregul prejudiciu suferit
de creditor el are meritul de a prezuma dincolccideumstarele concrete ale cauzei, un
prejudiciu abstracti ireductibil. Legiuitorul a apelat pentru cuantdirea prejudiciului
moratoriu abstract, pentru traducerea lui in expre®netad, la tehnica dobanzii.

Studiul de principiu al unei repatiadceduse doar la dobanda morataii@argumentele
traditional avansate pentru a-l sne ne-a determinatse intrelm, in cuprinsul sewnii a
V-a, daa sistemul repadrii forfetare a prejudiciului moratoriu este o alege potriviti.

Principalul reprg care se poate aduce sistemului forfetar de asmte este &
netindnd seama de prejudiciul concret suferit égipse poate intamplai se repare mai
mult sau mai ptn decéat prejudiciul real suferit deanf, ceea ce este in dezacord cu
principiile raspunderii civile.

Intentia laudabik a legiuitorului de a crea un sistem echilibrat sansformat n
realitate Tntr-o regdl care este in profitul esgal al debitorului. Dei, la prima vedere, se
pare @ prin prezunia irefragabii de prejudiciu regimul repanii forfetare ar fi in avantajul
creditorului, atat prin faptulaceste dispensat de obligativitatea piribacestuia dublatde
imposibilitatea debitorului de a dovedi un prejudienai mic totyi, sistemul este net in
favoarea debitorului.

Soluia nu pare rgonaki sau, cel ptin, motivarea sa nu este deloc convtogre. Ea
se sprijii pe un fundament istoric, cywrinta dezminit de excepile care 1i sunt aduse,
excepii care nu sunt In masusi 1i stearg inechitatea. Se para emai degrab se justifié



pe credima oarld in privinta bunei sale fundameéntcare se coroboreazu vechimea sa.
Temerea & se impune debitorului plata de daune-interesesaxeenu se justifig ntrucat
terenul este deja suficient jalonat de dreptul aorali ispunderii contractuale. in plus,
ipotezele Tn care valoarea prejudiciului atingepprgi foarte importante sunt rare in
practic. Ele privesc mai des creditorii @ror situaie financiaé este deja fragil De ce
situgiile minoritare ar trebui sa incite la m@rerea regulii cand nedreyute pe care ea le
cauzeaz in ingisi aceste ipoteze militeaznvers, pentru abandonarea sa ?

Dreptul iaspunderii ar cfiiga in coeretd si in eficacitate dat s-ar reconsidera
principiul repardei exclusiv forfetare. Nu trebuie uitaii obligaiile banesti sunt cele mai
numeroase obligs, practic regsindu-se in cvasitotalitatea raporturilor contratgu A
limita drepturile creditorului contractual, inseainwe de o parte o forinde intervere a
legiuitorului asupra firescului raporturilor conttaale iar pe de dltparte afectarea unui
numir mare de raporturi contractuale.

In majoritatea sistemelor de drept regula repiaforfetare a fost Triturati, soluie
care,de lege ferendani se pare preferabipentru sistemul de drept romanesc.

Noul Cod civil roman adopto soldie in concordatd cu Principiile UNIDROITsi
cu Dreptul european al contracteloisppeaz sistemul reglemedtii forfetare dar prevede
posibilitatea prtilor de a stabili conveaional rata dobéanzii. Mai mult, creditorului 1i este
conferii expres prerogativa de a tole, in plus, daune-interese suplimentare pentru
acoperirea integrala prejudiciului, prin intermediul instga de judecdt careia i revine
sarcina de a stabili valoarea daunelor-intereseespomitoare intinderii reale a
prejudiciului.

Se admite un prag minim al daunelor-interese madragxhivalentul ratei legale sau
convenionale a dobanzii, valoare prestahil§i fixa, care se cuvine automat creditorwui
care ar reprezenta valoarea prejudiciului moratabistract. In afara acestei sume creditorul
are dreptul la daune-interese suplimentare, in igdaddreptului comun al aspunderii
contractualesi in limitele stabilite de principiile de drept com corespunitor valorii
concrete a prejudiciului,sa cum va fi el stabilit in cadrul procedurilor jodire, dandu-se
eficiena principiului repaiirii integrale a prejudiciului.

In schimb, debitorul, in materie ciwilsi comercial, nu poate % probeze &
prejudiciul suferit de creditor este mai mic decdlbarea dobanzii legale. Sub acest aspect
el este dezavantajattiade creditor care are posibilitatea de a dovedndetea real a
prejudiciului si de a oline daune-interese suplimentare. Rade lege latacreditorul este
dezavantajat de sistemul de repiaraexclusiv forfetat, pentru & nu poate dobandi
repararea integrah prejudiciuluide lege ferendasituaia s-a inversat.



Chiar daé sunt ptine ipotezele Tn care aplicarea principiului réparntegrale ar
putea § se releve inechitakiilpentru debitor ar fi preferabil, damtervine o reforra a art.
1088 C.civ., & nu se treacde la o extrei la alta, de la o indemnizare excesiv de anic
pentru creditor la una foarte imgw#toare pentru debitor.

Pentru a se evita aceasleplasare, de la o extréra alta, in doctrina europease
sugine ideea de a conferi judgorului posibilitatea de a modifica daunele-interes
convenionale sau judiciare pe baza anumitor criteriisiBe® bucui de sugnere in multe
sisteme de drept, datariparticularititilor sistemului de drept romanest ale sociedtii
romangti ni se pare £ nu este potrivit, momentani se conferede jure, o putere
moderatoare cu titlu general instainde judecdt Susinem evaluarea judiciara daunelor-
interese moratorii cuvenite creditorului contrattah unei sume de bani cu respectarea
principiului repaérii integrale prejudiciuluki nu potrivit principiului adechrii.

Noul Cod civil este siibatut de ideea de a recuntainstaiei o putere de intervge
asupra contractului mult mai mare n raport cu @etweglementare. Referirea la contract
vizeaz atat incheierea céit executarea contractulsii conseciele neexecitii - intinderea
daunelor-interese.

In materia &spunderii contractuale se atribuie justecului prerogativa de a modifica
convenia partilor, dar nu cu titlu general ci punctual cu presila anumite chestiuni, cum
este cazul clauzei penalaédit excesive.

In cazul stabilirii daunelor-interese ce se cuvieditorului unei sume de bani pentru
prejudiciul suplimentar, legiuitorul nu recust& o asemenea putere moderatoare ifstan
Confeti posibilitatea stabilirii prejudiciului real, cu gpectarea principiiloraspunderii de
drept comun, dar nu atribuie judémrului puterea de a da mai mubu mai ptn
creditorului, ga cum o face explicit in cazul clauzei penale salaazelor abuzive. Instéan
de judecat va acorda daune-interese coresptoare prejudiciului real.

Daa, de lege ferendgudedcitorul va fi indrepitit la o astfel de apreciere ar trebui
consacrate legai criteriile si limitele orientative potrivit grora g fie realizali. Gravitatea
culpei, duratasi cauza intarzierii, atitudinea cocontragtm, situgia financiad a
debitorului ar putea fi cateva dintre e@hiarsi in aceste condi, considedm ci, de lege
ferenda,moderarea daunele-interese stabilite judiciar nputea fi consacratin materie
comerciad.

In capitolul al ll-lea din titlul Il al lucirii este analizatcrearya de capital.

Ceea ce particularizeazaspunderea contractdapentru intarziere, nu numai in
cazul obligailor banesti ci a oricirei obliggii, este @ sumele acordate nu se substituie
prestaiei promise ci vin & se adauge acesteia. Debitorul va fi silit nu nulaaxecutarea



obligatiei principale cisi la acoperirea prejudiciului cauzat creditoruluinpintarzierea in
executarea obligeei.

Obligaiile pecuniare pot fi executate intotdeauna Tn raadixinandu-se suma de bani
ce constituie obiectul obligai principale. Singurul motiv cauzator de prejuidieste
intarzierea in executarea obliga In consecimi, sumei de bani obiect al obligg
principale i se adadgo al& sunmi destinal si repare prejudiciul cauzat creditorului prin
intarziere.

Este vorba deci de dawbligaii distincte: obligaia principai cireia i se adaug
obligaia de a repara prejudiciul cauzat prin intarziereekecutare, datoria de daune-
interese. In cazul obligidor de la origine monetare, intinderea prejudigiusi implicit a
daunelor-interese este staliilite lege.

Cel mai adesea, jurisprudansi literatura de specialitate considenmplicit sau
explicit, i obligaia de reparare a prejudiciului este accesorie aftigprincipale, altfel
spus @ dobanda moratorie este un accesoriu al sumeiatatou titlu principal. Dacin
aparem am putea fi incling sa calificim relaia dintre cele doiica de la principal la
accesoriu, totyl se obser¥ ca cele dod obligaii sunt distinctesi relativ independentesa
cum rezuli din identificarea obiectelor lor, a caracteridticipe care le preziat a
condiiilor de acordare dar mai ales a naturii jurididete.

Condtiile pe care trebuieasle indeplineasc creana de capital pentru a genera
doband moratorie sunt analizate in cuprinsultsealor a ll-a, a lll-asi a IV-a din capitolul
[I. Pentru ca o obligee hineasé si produé doband moratorie ea trebuieadie cers,
lichida si exigibila. Doctrinasi practica au recunoscut tgticurgerea dobanzii moratogi
in absera lichiditatii si certitudinii crearei, adi@ in condiiile Th care exist 0 contestge cu
privire la existera i intinderea cregei.

Noul cod civil nu rezol¥ total problema condilor cerute obligaei principale pentru
a genera dobasidmoratorie. Singura precizare care se face esteghtura cu un aspect
necontestat niale lege latadatoria trebuieasfie exigibila.

Desi, de lege latacondiia exigibilitatii nu este predzuti expres, obligga de plai a
capitalului - creata principal - trebuie 8 fie scaderit pentru curgerea dobanzii moratorii
simple. Cerima exigibilitatii trebuie indeplinii si de creara de dobanid moratorie sim@
pentru ca aceasta genereze dobaacdompus.

in sistemul actual n care nu poate fitinbta repararea integrala prejudiciului Tn
cazul neexecatii unei obliggii banesti, decat in cazuri de exc#ég anatocismul se
legitimeaz in mare parte prin faptulacamelioreaz indemnizarea creditorului pentru
situgiile in care intarzierea in executarea ohlgganonetare se prelunge.



Prezemma anatocismului, intr-un sistem de drept care admepararea integeala
prejudiciului pentru neexecutarea obligar banesti, asa cum va fisi in Roménia dup
intrarea Tn vigoare a Noului Cod civil, nu esteispénsabil. In situaia in care creditorul
poate okine repararea intregului prejudiciu, capitalizatle@anzilor-daune nu se justéici
ne-ar putea duce dintr-o extrgénn alta: de la o indemnizare redus actualul sistem
forfetar s-ar ajunge la un cumul al indentiibr care ar fi foarte avantajos pentru creditor.
Cu toate acestea, Noul Cod civilgtreaz tehnica anatocismului intr-o varianinodificaé
fata de actuala reglementare.

In capitolul 11l al celui de al doilea titlu am a@tatcrearra de doband moratoriesi am
argumentat independen datoriei de dobafid moratorie fg de datoria principal
independeta care se relevatat in privina naturii juridice casi pe tiramul condiilor de
fond si a celor procesuale necesar a fi intrunite peolxinerea efecti¥ de détre creditor a
dobanzii moratorii.

Creana de dobana moratorie este o cre@inde tispundere contractualafirmam in
cuprinsul segunii | referitoare lanatura juridici a creanei de doband moratorie Dobanda
moratorie reprezidtforma pe care o iau daunele-interese la careiedtepttit creditorul
unei obligaii monetare de la debitorulag culpabil. Ele concretizeazraspunderea
contractual a celui din urm si au o0 natut reparatorie. Afirmga anterioat este contestat
de o parte a doctrinei care néagxistema raspunderii contractuale, sugnd & daunele-
interese nu reprezihto forma de tispundere ci dimpotriv 0 executare prin echivalent.
Aceasta conduce frecvent la confuzia intre agede plait si creana de daune.

Logica regimului obligailor monetare si istoria dobanzii moratorii constituie
argumente importante in @area naturii ei indemnitare. Analiza natusii obiectului
raspunderii contractuale rel@wistingia cla@ intre reparge si executare, intreaspunderea
contractual si executare. Dac executarea permite creditorului sktina chiar obiectul
prestaiei care i-a fost promisaspunderea contractdahre ca obiect repararea prejudiciului
cauzat prin neexecutare, neputand procura cretlitatecat o compensga, un echivalent.

Dobanda moratorie dato#iain aplicarea art.1088 C.civ. se inscrie dspunderea
contractual generat de neexecutarea unei obligeanesti si are ca singur obiect de a
compensa prejudiciul moratoriu abstrgicbermanent care este conseaimevitabif a unei
intarzieri la plata.

Confirmarea naturii indemnitar@ precizrile aduse n ceea ce prite obiectul
acestei indemniti permit a respecta ceea ce face specificitateaardob moratorii:
indemnizarea intarziergi doar a intarzierii.

Numeroase imprecizii se exgligrintr-o analiz insuficientt a obiectului acestei
indemnititi care constituie dobanda moratorie, astfel Tricatsegunea a ll-a ne-am propus



si identificaim cat mai précisbiectul crearei de doband moratorie. Prejudiciul abstract
constant nu este suficient distins de prejudiciatiabil si concret care este conseein
intarzierii la plai si peste care se suprapune.

Asimilatda uzual, printr-un reflex aproape mecanic, dobapai care creditorul ar
putea sa o0 ama dintr-un plasament avatajos dad ar fi primit punctual plata, dobanda
moratorie nu are in realitate alt obiect decat @erapensa prejudiciul abstragtconstant
care rezult dintr-o intarziere la plat

Prejudiciul abstract corisin privarea nejustificétde a te bucura de o same banki
de varietatea aproape infilitle destingi pe care o poate primi, dintre care plasamentul
productiv de dobaridremuneratorie nu este decat una.

Pentru a putea felege specificitatea prejudiciului moratoriu rapdra diversitatea
ipotezelor in care creditorul percepe dolki@nubratorie trebuieasse faé abstrage de orice
date concrete care ar permite doarse fa@ dovada prejudiciului variabil apreciab
concretq trebuie & se tina seama doar de elementul &ruwi prezemi este absolut
incontestabil Tn toate situgile vizate de art. 1088 C.civ.: intarzierea ndficstta in plata
creanei sale care il privedzde potenalitatea cvasinelimitatde utiliziri pe care o oférun
capital. Ceea ce compensgambanda moratorie este dgisintarzierea, fcand abstrae de
orice alt element, ceea ce este posibil de a sé pretium temporisintarzierea este aici ea
nsisi 0 valoarea ce deschide dreptul la indemnizare.

Justificat, poate, pentru prejudiciul moratoriu tedst, principiul repairii forfetare
este mai mult decat contestabil atunci candiip& tiramul prejudiciului concret: acesta din
urma ar trebui § poat fi reparat in condile dreptului comun alaspunderii contractuale.
Argumentele de ordin istorigi de comoditate explicin mare parte perenitatea soerii
dupi care ansamblul prejudiciului moratoriu ar fi imgmisde evaluat. Ele sunt contrazise
de faptul @ mai multe sisteme de dreptatre permit indemnizarea prejudiciului moratoriu
distinct de cel compensat de dobandltfel spus prejudiciul moratoriu concrgtvariabil.
Suginerea este demoniiagi de Noul Cod civil care permite reparare prejudigi moratoriu
concretsi variabil probat de fiecare date partea care il pretinde in cafidi dreptului
comun al spunderii contractuale. Dar, gaacum, legiuitorul roman atunci cand s-a gandit
la consecitele inechitabile ale unei repardn intregime forfetare a preferal sonfirme
principiul mukumindu-se & confere prtilor doar posibilitatea de a stabili o a4 dobanzii
superioai celei legale.

Atunci cand neexecutarea unei obligdanesti decurgand, in principiu, dintr-un
contract sinalagmatic este imputébdebitorului creditorul are posibilitatea de a citdi fie
executarea sitit a obligaiei fie rezoluiunea, cu daune-interes®reptul de opune al



creditorului n cazul neexedclrii unei obliggii pecuniare contractualgi includerea sa in
categoria drepturilor potestativincheie capitolul referitor la cre@nde dobandmoratore.

Recunoscand creditorului dreptul de a puneitapntractului, textul de lege amintit
stabilgte o legitura intre vointa acestuiasi stingerea unei sitai juridice in care sunt
implicate si interesele altei persoane, aducénd in discyproblema potestativitii.
Compatibilitatea structurii prerogativei creditarulobligaiei contractuale neexecutate cu
cea a unui drept potestativ reveradisoluii nuartate. Astfel, cu privire la dreptul de
rezoldiune judiciai raspunsul este negativ. Dreptul creditorului de @ealmtre executarea
silita si rezoluiunea judiciai nu are natura unui veritabil drept detiope, ga cum este
definit acesta in contextul potestativit, si nici nu Tntrungte caracteristicile unui drept
potestativ. Tn schimb, dreptul de rez@lme convetionaki, atunci cand pactul comisoriu
este astfel redactat incat anira intervenia instanei, este unul potestativ: modificarea
situgiei juridice, Tn sensul desfiifrii contractului, se produce prin simpla manifestae
vointa a creditorului #ra sa fie necesar o hotirare judedtoreasd. De asemenea, alegerea
creditoruluiintre executarea siitsi rezoluiunea convetionak reprezini exercitarea unui
drept de opune potestativ pentruacexist alternative predeterminate asupraroca
creditorul este obligatasse decid, ceea ce diferaiazi aceast alegere de aceea a
indeplinirii, Tn general, a unui act juridic saaltuia.

De lege ferendapoate ar fi potrivit  se confere creditorului obligei contractuale
neexecutate un veritabil drept detiope care % aiba si caracter potestativPrin acte
normative poate ar trebui recunoscateditorului puterea ca prin manifestarea unikdiere
vointa sa poat alege executarea silibri rezoldiunea sau daunele-interese sau suspendarea
contractului cu indatorirea debitorului culpabil dese supune, intrucat este vinovat de
neindeplinirea Tntocmai a obliga. Protejarea debitorului Tmpotriva unei exengifibuzive
a acestei prerogative ar putea fi realiza¢ calea unui contra posteriorirealizat de &tre
instana de judecat

O mai bui evideniere si 0 consacrare legala opiunilor creditorului obligaei
contractuale neexecutate reprezintnecesitate care se va impune intr-un viitor mait
sau mai ptin indertat. De asemenea, ar fi potrivit de elaborat ppincare $ guverneze
domeniul alegerigi combirarii alternativelor creditorului, ajungandu-se aktéeo mai bu#
definire a rolului @rtilor si instartei de judecatin cadrul acestor opeiani.

Intarzierea in executarea cresinde capital genereaapariia creamei de dobani
moratoriesi ajutd la determinarea cuantumului acesteia. Din acesivma se poate afirma
ca cele dod creane sunt pe deplin independente. Dar, pe depaltte, sunt datorii - cregn
distincte supuse unor regimuri juridice diferitecgAmentelor anterioare se adauel al
condiiilor de fond, de drept substgal si de forma, procedurale ce trebuie intrunite pentru



realizarea fie@rei creame pe care le-am prezentat - tot in cuprinsul chpuplll referitor la
creana de doband moratoria - grupate in dawsubcapitoleindependera substanala a
crearnrei de doband moratorie - Independea procedurad a creanei de doband
moratorie

Astfel, da@ Tn ceea ce priwte creara principad, pentru a fi cerdt la plag, ea
trebuie 4 fie cerg, lichida si exigibila, pentru ngterea createi de dobaniltrebuie § existe
si sd fie probai intarzierea in executarea obliga principale ce intrurnge caracteristicile
anterioare iar debitorul contractuélfee pus in intarziere.

In afara acestor coniide fondsi care relew independera substatiali a celor doa
obligatii exista elemente care le particularizéag sub aspect procedural. Este vorba de
solicitarea expresin instama a fiecireia dintre creae, de formularea unor capete de cerere
distincte, la fel cum Tn dispozitivul haérii trebuie & existe metiuni separate referitoare la
soarta fiedreia dintre aceste datorii.

Subcapitolul Il dedicaindependerei substanale a creamei de doband moratorie
debuteaZ cu prezentareantarzierii in executarea obligei banesti - condtie pentru
nasterea dreptului la dobaad moratorie. Pentru antrenareaspunderii debitorului
contractual al unei sume de bani este suficieérgesprobezeacdebitorul nu a executat la
scaderi obligaia. In cazul obligdilor banesti contractuale existea prejudiciului moratoriu
si abstract este prezumiatefragabil iar neexecutarea obligg const doar in Tntarzierea in
indeplinirea obligaei banesti, soluie meninuta de Noul Cod civil, g&¢ cum am ditat in
cadrul seguni .

In legatura cu necesitatea de a face o apreciere asupra iaiitstibiective a
debitorului contractual al unei sume de bani car@®xecutat cu punctualitate obligasa,
Noul Cod civil instituie o prezutie de cul@ in sarcina debitorului contractual, dedlakn
simplul fapt al neexeciti.

Ceruti de o maniet general prin dispoziiile art. 1081 C.civsi, In particular, pentru
dobanda moratorie prin dispgide art. 1088 alin. 2 C.civ.punerea in intarzierea
debitorului reprezirit mai mult decat o simplcondtie formak: este o condie de fond a
datoriei de dobari] aspecte reliefate in cadrul ganii a ll-a. Ea marcheazjuridic
constatarea neexeddt obligatiei si determiri Tnceperea curgerii dobanzii moratorii
Cerinta indeplinirii unei formaliti pentru curgerea dobanzii moratorii se aplaoar n
cazurile in care punctul ei de plecare nu estd figdege sau deitre pirti.

Existi 0 serie de texte de lege care frkexpres curgerea dobanzii de plin drgpt
care sunt prezentate tot ca deiroge la art. 1088 alin. 2 C.civ.. Chiar daprobabil, au fost
considerate ca atare de redactorii Codului cinila€elai timp, ni se pare&ele nutin de
raspunderea civil Este vorba de momentul inceperii curgerii dobhamaratorii a createi



de pre al vanzrii, a dobanzii in cazul gestiunii de afaceri ogi thomentul inceperii curgerii
dobanzii in cazul Tmbagrii fara just temei. O alt categorie de sitwi@ care nu intd sub
inciderta art. 1088 alin. 2 C.civ. pentrd au tin de materia raspunderii civile ci de dreptul
restituirilor se refer la momentul inceperii curgerii dobanzii moratdrii cazul creagelor
restitutorii generate de opdike de stabilire a masei partajabgiede partaj, al creaalor de
raportsi redugiune ori momentul inceperii curgerii dobanzii moratgenerat de sumele
de bani datorate Tn virtutea unei decizii juttecssti aneantizate.

Aflata in contradige cu multe sisteme de drept ap#ind familiei romano-
germanicesi cu sistemulcommon law soltia actuai din Codul civil - care consacr
necesitatea punerii in intarziere prin cerereah@enare in judecatpentru curgerea dobanzii
moratorii - ni se pare excediv

De lege ferendaar fi preferabil ca pentru dobanda moratorie &aut obligaiilor
banesti si se renute la cerita punerii in intarziere, cu exaép obligaiilor pecuniare
izvorand din acte juridice cu titlu gratuit. Dadotwi, s-ar mefine condiia punerii n
intarziere ar fi recomandat ca acédstrmalitate § poat fi efectual nu numai prin cerere
de chemare in judedagi/sau notificare prin intermediul unui executor @aitoresc ci prin
indeplinirea origrei somaii, cereri de plat sau act echivalent.

Noul Cod civil prevede &pentru intarzierea in executarea ollia banesti, civile
si comerciale, debitorul este de drept in intarz@eela scadad daé nu phteste suma de
bani pe care o datoreazDeci debitorul unei sume de bani, Tn materie |zidar si
comerciad, va datora de drept de la scadetiaune-moratorii, indiferenticele vor fi sub
forma dobanzii sau sub forma peralior. De la aceastregubk nu este nici o exceip, nici
macar in cazul intarzierilor in plata unor sume iaraf din acte cu titlu gratuit, sole care
ni se pare a fi inechitaldidin perspectiva gratificantului.

Creana de dobandmoratoriese supune unor ceteprocedurale proprii, diferite de
cele aferente creai de capital ceea ce constituie un argument pentiependeta ei fga
de crearta principai. Considergile referitoare laindependera procedurad a creanei de
doband moratorie sunt cuprinse in subcapitolul 1ll ce incheie partén lucrare dedicat
creanei de dobangimoratorie.

Una dintre acestea este formularea unei cereriesgppentru acordarea dobanzii
moratorii. Dobanda moratorie va curge prin simgapt al cererii de chemare in judecat
referitoare la capital, dacaceast creani este ce#t, lichida si exigibila. Tnsi, pentru ca
instana s oblige la plai pe debitor trebuie ca aceste dauhdies solicitate expres, fie prin
aceea cerere fie printr-una subsecvént

O alt condtiei este ca in dispozitivul horii judectoresti si existe o dispore
expred de obligare la plata dobanzii moratorii: creditonu poate ofine in nici un mod



executarea foati a unei datorii de dobaaanoratorie care nu este recunogquticiar prin
includerea ei in dispozitivul harii.

Partea final a titlului 1l vizeaz organizareasi disciplina dobanzii moratorii,
cuprinzand, cu prédere, aspecte de ordin tehnic. In capitolul al Mfitilat Tehnica
dobanzii moratoriiam incercatsprezerim, de lege lata modul in care se stahite rata
dobanzii moratorisi valoarea acesteia, cofide de fornmi si de fond pe care trebuia &
respecte dobanda, restiile care 1i sunt impuse. In acest context am datcggosibilitatea
instanei de a interveni in felegerea frtilor si de a modifica rata conveanali a dobanzii
moratoriisi limitele acestei interven.

Regimul juridic al dobanzii moratorii este Tdutarea echilibrului &1. Legiuitorul,
doctrina si jurisprudena urnéresc obiective dificil de conciliat: asigurarea teaiei
debitorului dobanzii #ra a pune n pericol securitatea jurigligi sanatatea financiar a
creditorului. Aceast tentatia de conciliere este concretizgirintr-o evoluie contrastarat
daa curgerea dobanzii este liberalizastipularea ratei conv@gaonale este din ce in ce mai
ingradita, asa cum am ditat in partea de inceput a capitolului 1V, in cadegiunii | - Rata
dobanzii

Dobanda, oricare ar fi fufia ei, este fixat sub forma unei procent anual asupra unei
sume principale datoratéltfel spus sub forma unei rate, determiaheori de lege alteori
stabilita prin conveia partilor.

In prezent prtile au posibilitatea de a stabili conviemal rata dobanzii, prerogafiv
conferii expres prin dispotii legale. Cum rata legalnu este decat un procent supletiv
cocontractam pot fixa cuantumul dobanzii simple sau compuaeol raf inferioai sau
superioai ratei legale. n acedatimp libertatea de a fixa conveéonal rata dobanzii nu este
nelimitai. Tn scopul asigurii unei minime protegi debitorului, stipularea ratei
convenionale este supésla dow tipuri de exigere: unele referitoare la forin cealalte
vizand cuantumul dobanzii.

in actuala reglementare a dobanzii legale in ratligaiilor banesti legiuitorul
renuna la vechiul sistem de calcul al dobanzii, potriedtuia dobanda legalera stabili
sub forma unui rate fixegi adopt un sistem de calcul flexibil, pe care |-am preagrin
seaiunea a ll-a Cuantumul dobanzii moratoriDobanda legéalse stabilgte in fungie de
un parametru variabil - dobanda de referin Bancii Nationale a Romanieisi este egal cu
dobanda de referiih a Bincii Naionale a Romaniei diminuatcu 20%. Excefe face
materia comerciél unde dobanda legalva fi la nivelul dobanzii de refeni a Bancii
Nationale a RomanieiNivelul dobanzii de referid a Bancii Nationale a Romaniei, n
functie de care se stabjte dobanda legal este cel din prima zi lugtoare a anului, pentru



dobanda legalcuvenit pentru primul semestruj cel din prima zi lucitoare a lunii iulie,
pentru dobanda legatuvenit pentru semestrul al doilea.

Seciunea a lll-a este dedi¢atanalizei condkiilor impuse ratei conveionale a
dobanzii.Pentru & exprina costul banilor, rata dobanzii a monopolizat @tefegiuitorului.
Chiar daéd a admis posibilitatea stabilirii deitce pirti a acesteia, togu nu a conferit o
putere discrgonai partilor pentru fixarea cuantumului ei. Este motivulnpe care in
raporturile civile, spre deosebire de cele conadgcivaloarea convéonak a ratei dobanzii
remuneratoriisi moratorii nu poate degi dobanda legélcu mai mult de 50%, valoare ce
trebuie consemnatin scris. Sanwnea care intervine in cazul nerespactplafonului
maxim admisibil al dobanzii convganale este nulitatea pada. In spiritul unei politici
legislative liberalesi din considerente de echitate credem legiuitorul a dorit o
reglementare mai relaxaa sangunilor privitoare la regimul juridic al dobanzilor

Clauza contractualprin care se stabie rata dobanzii moratorii este consid&rat
frecvent ca fiind o clauiz penai moratorie. O asemenea calificare nu inditegte ca
dispoztiei contractuale respectivei i fie aplicati o lex tertia rezultai din Tmbinarea
prevederilor referitoare la dobanda moratorie cativeak cu cele din materia clauzei
penale. Afirma@a este valabil si Tn ceea ce priwte limita maximal stabiliti de lege pentru
rata convetionak a dobanzii.

In acest context s-a pus problemaidealoarea clauzei calificaidrept clauz penak
moratorie poate fi reddsde ctre organele de jurisdie, problend careia am incercatas
gasim un #spuns in partea de final a acestui capitol, Tndaskc¢iunii a IV-a intitulag
Sangiunea nerespedtii plafonului maxim admisibil al dobanzii convenale.

Un raspuns definitiwi Tn afara criticii cu privire la posibilitatea reguirii judiciare a
clauzei penalegle lege latani se pare imposibil de dat, in sprijinul d@riei dintre cele dau
teze existand argumente subgtr. Pornind de la natura preponderent ganatorie si
tindnd seama de argumegiaintangibiliitii clauzei penale am inclina in acest sens; doar
sub semnul exigeei echititii, cu totulsi cu totul exceponal, instara ar putea, eventual s
reevalueze clauza peaal

Desi initial nu pirea posibil § se recunoagdcjudeatorului dreptul de a modifica
clauza penal totwsi un efort doctrinasi jurisprudenial considerabil a legitimat o asemenea
imixtiune n fiinta contractului liber conceput dérp. Echitateasi morala ca sutssi masuia
a fortei obligatorii a contractului precugnfaptul ci norma cupringin art. 1087 C.civ este o
normi imperatid dar nu de ordine publicsunt argumentele care ne Tndéggéc &
consideim ci instana, cu mari rezerve, motivgitexcepional, ar puteaasreevalueze clauza
penaf atunci cAnd aceasta este evident exdesau derizorieSitugia este total diferit fata
de cea consactatle art. 9 din Ordonaa Guvernului nr. 9/2000 care prevedeobligaia de



a phti o doband mai mare decat valoarea legal admigileste nul de drept, norm
Imperati\d care consadr nulitatea absolét patiala a clauzei de dobaadEste unul din
argumentele foarte importante pentru care clauba qare se fixeak convenional rata
dobanzii nu trebuie calificatdrept clauz penai moratorie

Daci, de lege latasaude lege ferendase admite reevaluarea judiciaa clauzei
penale este necesafi se stabileasc care sunt condile a cror intrunire justifi@d o
asemenea opearane.

Puterea instgri de a reevalua clauza penak va exercita numai asupra unei clauze
penale wdit excesive sau derizorii. In aprecierea indeplimicestei cerite un element de
care se vaine seama il reprezihhatura mixd, pronunat sangonatorie a clauzei penale. Pe
langi acest aspect se va avea in vedere un criteriuctobieezultat din compararea
cuantumului clauzei penale cu valoarea #ealpagubei suferite de creditgrun criteriul
subiectiv: gravitatea vinai a Tnalcarii contractului, buna sau reaua-credia debitorului
in neexecutarea contractului. Clauza p&mal este excesivdoar pentru £ este superioar
prejudiciului real suferit de creditai nu Tnseami ca in aceadt situgie sunt indeplinite
condtiile pentru ca instaa % reevalueze clauza pe#al Dimpotrivda, componenta
sangionatorie a clauzei penale trebuie conserviatementul de referii pentru intervetia
instanei nu trebuie & fie prejudiciul sau numai prejudiciul ci neexegetain asamblul, n
care pe langvaloarea pagubei sunt cuprins€omportamentul debitorului, forma vinae
acestuia, gravitategi motivul neexecutrii, contextul economigi toate celelalte interese
patrimoniale ale creditorului in executarea cortriac.

Recunogterea,de lege lata sau de lege ferendadreptului de a reevalua clauza
penaf reclani stabilirea limitelor intervetiei instanei de judecdt probleni a arei
soluionare este indisolubil legate natura juridig atribuita clauzei penale.

Excesul evident constituie atat coalicatsi limita interveniei judectorului. Odai
ce excesul a digput, judeatorul trebuie 8 se conformeze naturii mixte a clauzgesa lase
si subziste o distaf intre clauza penalrevizuiti si prejudiciul real. Specificitatea clauzei
penale n raport cu daunele-interese de drept coseumerine si in cazul reevalirii
judiciare. Ea nu se metamorfozédn daune-interese de drept comun prin simplul &dpt
interveniei judedtorului si al exercitirii puterii sale de echitate ci conséryi in faza
execudrii caracterul represiv. Clauza peidrebuie mefinutd intr-o asemenea manier
incat &-i fie inlaturat caracterul excesiv sau derizoriu dadsd la dezdunarea integréla
creditoruluisi totodat, s asiguresi sangionarea rezonaldla debitorului. Interdiga facuti
judeatorului de a adapta ammea clauzei penale la nivelul prejudiciului realeast
derogare de la principiul rega integrale a prejudiciului, este determihale componenta
sangionatorie a clauzei penale. In rest, ea regpeetfect spiritul legii caredjudecitorului



puterea de a suprima excesultgraechititii si sigur de a nu sacrifica clauza penpkntru
aceasta. In opetianea de reevaluare, in mod concret, sginv@ seamai de condiiile si
gravitatea neexecirii precum si de comportamentul debitorului, acesta din @rfind
determinant pentru stabilirea cuantumului reevadiatauzei penale. Concret, judearul ar
putea Tn cazul unui comportament reprobabil al tdelui i lase § subziste o distah
importanti intre clauza penalreevaluat si marimea prejudiciului real. Invers, atunci cand
Tn cadrul neexecatii care Ti este imputaki) debitorul va face dovada bunei sale crggiin
sensul & neexecutarea se datorgéazle exemplu, imprudesi Tn angajamentele sale
contractuale sau unei ggse motivdt de circumstae economice, etc.,- jud&orul va
reduce clauza per@ainlaturand excesul datisand & subziste o diferaa intre valoarea
acesteiagi prejudiciu, de aceastlat mai mic& decat in ipoteza anterigar

De lege ferendaintervenia legiuitorului ar fi binevenit pentru a clarifica anumite
aspecte ale clauzei penale: natura jufidigosibilitatea reevafuii judiciare, criteriile si
limitele de exercitare ale acestei puteri. Ar fitrpot sa se confere instaei prerogativa
reevaldirii clauzei penale atunci cand aceasta e&tht \excesid sau derizorie. Avand in
vedere atingerea pe care o aduce principiulgefabligatorii, aceasdtputere va fi exercitat
cu totul exceponal, cu mari rezervei numai cu indeplinirea stri¢ta condiiilor prevazute
in ipoteza normei juridice care o consgacr

Spiritul Noului Cod civil este in acest sens. Leégiul, Tmbratisdnd opiniile
doctrinare si soluiile jurisprudeniale relativ recente, recunge instaei de judecdit
puterea de a mgora clauza penalatunci cand esteadit excesid fata de prejudiciul ce
putea fi prewzut la data incheierii contractului. Este exclus ita prin aceastdiminuaresi
se ajung la nivelul prejudiciului suferit de creditor.

Teza de doctordegimul juridic al dobanzii moratorse incheie cu concluzii in care
am sistemtizat intreaga problemate temei formuland, intemeigitargumentat, mai multe
propuneri ddege ferendaavand ca reperg textele Noului Cod civil care necesitinele
modificari pentru a servi cat mai bine viiguridice contractuale.

Pledoaria noastr pentru cercetarea dobanzii moratorii dperci s-a dovedit
ntemeial si ca a convins.

In aparen lipsiti de importari, caracterizdt prin tehnicitatesi austeritate, marcat
de dezinteres doctringr jurisprudenial, dobanda moratorie se dovetdea fi o instittie
fabuload, demr de toai atenia.

Departe de a fi o ,cenareas” a dreptului obligéilor, dobanda moratorie este
printesa care ,valse&zin ringul dreptului privatsi care invi la altesi alte incursiuni in
fascinanta lume a obligdor civile si comerciale.

drd. Nica ( cas. Dumitru) Mioara Maria
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LEGAL REGIME OF MORATORY INTEREST
- ABSTRACT -

Together with the passing of the time, the genibry of obligations has changed a
little only in appearance, and the evolution —@sdamental law — has put its mark in this
field also due to the necessity to adapt the lde/tausocial reality.

If the general principles which govern the obligas are characterized by a relative
stability, in exchange at the level of certain impat institutions within them — such as civil
liability — the modifications are substantial arakiy to notice. The Civil Code devotes in
this field the rule according to which the credi®always entitled to the exact performance
of the obligation, or otherwise he is entitled fnthges. If the principle has remained the
same, there is no other place than the institubioftdamages” where one can observe the
influence that the evolution of economic and sopilaénomenon had exerted in the field
obligations.

From the wide problematic of damages and implioitfycivil liability, the doctoral
thesis entitledLegal regime of moratory interestanalyses only the hypothesis of the non-
execution of contractual obligation in relationnmney, and namely the legal regime of the
interest with the title of damages for the non-exen of pecuniary obligations.

The interest-delay partnership with the same orgithe law, widely recognised and
lacking controversy, apparently calm and solid pias/ed that it hides certain convulsions
when analysed more deeply.

Naturally, the entire analysis was performed byingkinto consideration the
legislation in force at that moment. One could tadde this for a limit. Our research which
has no intention to be considered complete woulce hacked certain important aspects if
we did not comment on certain normative documeltsgated at this moment but still used
by certain parties and courts or if we have presgkitie new vision of Romanian legislative
on moratory interest as defined by the new Civil€o

Located in the centre of the legal frame, civilbllay is the “old lady” whose
seduction power cannot be reduced by the passintheftime or by the progressive
fragmentation of contemporary law. Far from ustti@ught to deny the important role that
civil liability has within general theory of obligans. But we cannot stop to note that
sometimes this institution is evoked even in sitret where the application conditions are
not complied with, fact which led to a real hegemaon article 1088 of the Civil Code and
of civil liability.

Leaving liability where it belongs but knowing temove liability when its presence
becomes artificial — this might be, abruptly forateld — the basic principle of our research.



Definitely, the basis of liability is constitutedyla precious guideline when the payment
delay is understood from the traditional point edw, and namely when we speak about
delaying the debtor which exceed the term indicateithe contract or provided by the law
for the execution of the pecuniary obligation whidctame eligible. Still, its influence must
be limited by excluding the incidence of civil liity outside this hypothesis.

The doctoral thesis entitleéllegal regime of moratory interestis structured to be
able to respond to the objective followed: elakdoratof a general theory of moratory
interest.

The first of the two titles entitledNotion of moratory interesis intended to the
analysis of the notion of moratory interest, tosignificance and evolution, to its place in
the assembly of damages and also to the outlintdeoSpecificity of moratory interest in
relation to adjacent institutions.

At the moment, we are assisting to the transfonadif the legal regime of moratory
interest in a regime of the legal interest whidmngcends the duality criminal liability a-
contractual liability. On one hand, article 1088&lwé Civil Code applies in the case of delay
in the execution of any pecuniary debt irrespeatizés origin, and on the other hand every
time a pecuniary debt produces interest irrespedaivthe characteristics of the debt or of
the reason for which the latter generates theaster

This is the reason why the research on the mordtigrest has begun with the
declaration of the application sphere: pecuniarfjgabons under contract with monetary
origin. We have limited only to the obligations whioriginated in the monetary expression
and excluded those which represent a “translation& pecuniary equivalent of a non-
pecuniary obligation at first.

Tangentially, our analysis has been directed atseatds judicial pecuniary debts,
and namely towards those which necessarily redb@gantervention of a court in order to
establish their existence, extension or eligihilipvards pecuniary debts with the origin in a
return operation, reposition in a prior situatioslldwing the abrogation of a judicial
document or of an executed court resolution, towgrecuniary debts which are generated
by an operation intended to establish the sucaessiass and partition of goods. The
analysis of these debts, other than pecuniary actual debtsn obligationhas been limited
only to the achievement of the objective of thialgsis: research on the legal regime of
moratory interest.

Understanding an institution cannot be completdaeuit its history. That is why, in
the first section entitletlistorical perspective on the institution of monatanterest chapter
| - Significance and evolution of the notion of morgtanterest— | have performed a
touristic tour which has no pretention to have enésd in an exhaustive manner the ups and



downs of the interest but which we hope had theitmeremphasize the specificity of
moratory interest. We have only tried to demonstthat the permanent change of religious,
social and legislative views on interest are gttty great extent, for the variety of interests
existent today but also for the confusion made betwthem in the field of jurisprudence
and doctrines. In order to enable our analysiswehpresented the historical evolution of the
interest including in relation to its remuneratioomponent, because moratory interest, as
origin and meaning of the notion but also in relatito its admission or prohibition, is
strongly connected to the dynamics of the remuiteratterest.

The award of damages for the reparation of theudreg caused by delaying the
payment of a capital under the form of moratoreiaest has always been permitted, even
from the first operations which included money. TdiEerence was established by the
awarding and probation conditions and also theevafithe interest rate.

Issued from the needs of economic changes, theegitead a normal existence at the
very beginning: Roman law recognised the interesh lvith reparation title of a prejudice
and also as remuneration of the capital. Still, |lestience was difficult because church
considered the application of an interest as “moaeyime price” as being contrary to
religious principles. Thus, remuneration intereasvguppressed, situation which maintained
until 19" century when modern Civil Codes were adopted arestablished the rights of the
interest recognising both remuneration and moratotgrests. To a great extent, the
principles of Roman law in relation to interest aesumed polished by the proposals of
doctrinarians of 18 — 16" century and adapted to the economic and socititiesaof the
19" century.

On the other hand, liberalization is not total. Byating the premises of certain
possible abuses, the editors of French Civil Caleetiried to limit and prevent them. At the
moment, legislatives maintain these restrictiongingi a continuous attention to the
establishment of the interest rate taking into w@eration economic and social
phenomenon.

In Romanian Civil Code, the interest is regulategiinciple by articles 1088 — 1090
of the Civil Code intended with priority to morayomterest and by the dispositions of
article 1589 of the Civil Code which aims to thentseration interest. The amendments
subsequent to the adoption of the Code did notad@aransformations related to the interest
but aimed at the value and the regime of legata@sterate.

The new Civil Code brings important modificatiordated to interest in general and
to moratory interest in particular, revealing tmtention of the Romanian legislative to
detach from the optics of his predecessor fromykEzls ago.



Besides the essay to outline the evolution of tiierest rate in general social and
economic context, | have presented #tgmology of the word “interestand of the
expression of “moratory interest” in section Il agier |.

The term “interest” comes form the vetb acquire” which at its turn has Slav and
namely,dobyti, az doladq” which signifies to ,to receive, to obtain”.

At a first view, the notion of interest can be clead well defined reason for which
the legislative from 1864 did not give a definitiohthe word.

Understood as an amount paid to the creditor besidecapital, proportional with its
time and seize, the interest is presented is a&tyaof forms. From the perspective of real
rights, the interest appears as civil fruit andrfrthe point of view of obligation relations
there is, for example, the interest generated byrdéation debt, by the reduction debt of
excessive liberalities, interest due for the culpatelay in the execution of obligation,
interest consequence of the repetition of non-et@twf payments, interest to the sale or
loan price.

With time, this diversity has incited the doctriaed the practice in order to try to
define the interest, and the measures taken ingmse have generated point of view
different from what has made the legislative inégr. Thus, by article 3 paragraph 1 of the
Decree — Law for the establishment of interestsrantbval of usury, one has tried to give a
legal definition to the interest, disposition indéd in article 6 of the Governmental
Ordinance number 9/2000 on the interest level cupmry obligations.

The way in which the provision mention above isa@wed has determined us to try
to analyse if there is or not a legal definitiontloé interest representing the object of tife 3
section of the first chapter entitl&gefinition of oratory interest

Although, at a first sight it is suggested that smeak about a definition of the
interest, still if we perform a more careful anayse can say that the above mentioned
article devotes rather the forms under which tiherest can be met: the interest can be either
represented by mounts of money — in most of thesasor in any kind of services —
pecuniary or non-pecuniary — to which the debtathisged because he uses a capital.

In the classic meaning, the interest representsamlamount of money. In the vision
of the legislative, the interest can materializeaity other services to which the debtor is
obliged for the use of the capital. The formulation susceptible to give birth to
interpretations and to difficulties to determine thalue of the debt. In this contede lege
ferenda,the intervention of the legislative is requiredher in order to indicate that it is
always about amounts of money — “and other senircesoney — or to offer absolutely
necessary quantification criterion. Until then, therties remain to conventionally evaluate



the “interest” consisting of an action to be madeat when there are no other criteria for
objective evaluation.

Irrespective of the fact that we will consider traticle 6 of the Governmental
Ordinance number 9/2000 includes the definitionthe interest or only the forms under
which the latter can be present or calculation wa$hn order to determine the extension of
the debt, the document aims at the interest inrgéaad is not limited only to certain types
of interest.

From a general point of view, the interest represan amount of money due to he
creditor for the retention of a capital computedpascentage quota applied to the capital
due. Consequently, the extension of the interelst, deespective of its cause, depends on
three variable parameters: seize of the amountaluation of expectation and value of the
interest rate which can be established by the lalaydhe parties.

From the perspective of obligations, the aspectshiith the interest can be due are
different fact which generates different legal daimations, natures and regimes.

In Romanian law, the absence of a classificatiothefinterests is symptomatic. The
editors of the Civil Code and of the new Civil Cod& not prove any desire for
clarification: none of the documents indicated unies a classification of the types of
interests. This is the reason why | have tried e 8" section, first chapter entitled
“Taxonomy of intereststo perform an useful classification of interesystematizing the
interests according to the case of the interesgafxbn but also according to their functions,
granting a lower importance to its origin or rate.

The final table of the interests which would reflée plural qualification of interests
in relation to obligation law would look as followsoratory interest — which repairs the
consequences for the delay in case of non-paymeiain celigible monetary obligation;
remuneration interest when it constitutes the cempairt of the disposal of funds, and
namely with the title of price; restitution intetashen the interest is due with the title of
restitution being intended to neutralize the pabnial consequences of an inadequate use
irrespective of the type of fault or non-executimgmminatory interest which is an
increased moratory interest having as scope thelexation of the execution of a pecuniary
obligation with an additional sanctioning of thebtl®; legal or compensatory interest — the
interest granted besides the reparation awardezbbits for the period comprised between
the moment when the crime has been produced andatieewhen the final resolution has
been pronounced.

While interests comply with different functions anelveal different causes of the
obligation, the debts producing interest have difié characteristics as we will try to
emphasize.



The debts which generate remuneration interedeane debts.

The debts which generate moratory or comminatotgrést must be secure, liquid
and eligible admitting thus that the debts whioh ot totally secure or perfectly liquid are
subject to produce moratory interest if their dageds achieved. This is less possible when
the lack of liquidity results from the fact of tieeeditor or when the debtor has proceeded to
a real offer followed by an agreement, moratorernests are applied despite the lack of
certitude or liquidity of the pecuniary debt.

The debts which create restitution interests arteteron debts or eligible debts: as
interests are not applied according to the deladyced by the debtor, the latter cannot
oppose to the creditor the non-determination of dn@ount or the lack of certitude or
eligibility.

After the short presentation of each category.eictisn 4 of the first chapter | have
discussed about the qualification of the oratotgrest from the part of the doctrine, as a
civil fruit from the perspective of real rights. @hopinions are extremely opposed: the
interest — always a civil fruit; the interest — rewa civil fruit. The solution we propose is an
intermediary one: remuneration interest is a dwlt, the reparation interest is not a civil
fruit; restitution interest comes much closer te tjualification of civil fruit, a point of view
shared also by the legislative in the new Civil €Eod

The importance of the civil liability within the bgation system is incontestable.
Sometimes though, one makes appeal to civil lighaéven in situations when the conditions
provided for civil liability are not complied with.

It is not granted a sufficient attention to thetf#tat moratory interest undeniably
represents a debt related to responsibility indtinet sense of the word. Starting from this
negligence, one arrives to confound moratory istangth other legal instruments which are
equally supported on the passing of the time. iAdke situations are analysed in chapter Il —
Specificity of moratory interest

The necessity to trace the limits of our analysiesearch on moratory interest — has
led us to the necessity of an analysis of the tygbpaésterests included in the table of interests
and especially to the necessity of knowing if, gtder reparation moratory interest, with
the title of damages, the other types of inter@sts or can be assimilated as moratory
interests. The analysis is included in tH& ¢hapter within the first subchapter entitled the
Delimitation of moratory interest from adjacenttihstions.

For many times, moratory interest is confused wather legal instruments which
support on the passing of time as in the caseratineration interest. It is about a simple
appearance which is not prolonged besides the sbapbe background of the two types of
interest as showed iSection | —Moratory — remuneration interesfTraditionally, one



considers that remuneration interest and moratagrest represent two different categories
of interests. They are considered the main typestefests, and faced no contestation from
the part of the doctrine being indicated in theilDode.

The distinctionmoratory — compensation intereshich constitutes the object of the
2" section is considered by the majority of the doetas superfluous. The denomination of
“compensation interest” is granted to the intetestvhich the creditor is entitled for the
period comprised between the moment when generédicighas been committed and the
date when the court resolution which establishedetkistence and the quantum of the debt
has been pronounced.

The situation is not the same in the casmatory interest — restitution intereshe
delimitation between the two institutions being lgsed in the content of thd“3ection of
the same subchapter. The departure point of théraxarsy is not represented by their
delimitation but by the recognition of the conceptrestitution interest”.

The restitution interest is intended to neutratize inadequate use of the capital by
the restitution debtor and to warrant the credierestablishment of the prior situation. This
interest is applied also on the grounds of a spdsposition.

The most important element which makes the diffeean that of the different source
of the obligation which generates them; while momainterest results from the delay in the
execution of an obligation, thus from a reparabbiigation, the so-called restitution interest
originates in a restitution obligation.

The debtor of the restitution interest is not cblpathe amount produced by the
restitution debt does not have the nature of damdme the creditor is entitled to be
established in the prior situation on the grounfithe enrichment with no legal reason or
due debt.

This interest is related to restitution law whicbvgrns the restitution of fruits and
interests and not civil liability law. The new divCode tries to establish a unitary legal
regime for the restitution of services includingdk related to the interests produced by
debts subject to restitution.

Moratory interest has common points with mechanisrtended to make pressure on
the debtor to pay for his debt, such as criminalisé, without loosing any specificity.

Despite the classification by the majority of thecttine and jurisprudence of the
clause by means of which the parties have esta&dligthe value of the interest rate as
representing a moratory criminal clause, thereaagements according to which the desire
of the legislative was to establish two differeagdl institutionsmoratory interestwhose
rate was establishemnventionallyas we showed in section V.



The element of maximum difference between moratoiryinal clause and moratory
interest is given by their different legal natwéith arguments and not outside the sphere of
critics, | have attributed a mixed nature to thenaral clause with a sanction and reparation
component, with prevalence on the punitive one.nWaiits role is to sanction the non-
execution and the culpable behaviour of the dedotor only in subsidiary in those situations
in which a prejudice has been produced, servingfalsits coverage.

The outline of the legal regime of moratory intém@suld not be performed by means
of an isolated presentation of the moratory intergghout including the latter in the
assembly of the private law. This is why, afteravl presented the institutions adjacent to
moratory interest | have analysed in subchaptan lwo sectionsts compatibility with the
mechanisms intended to neutralize monetary erosr@hnamely: valorism and indexation
respectively.

The equivalence of the buying power of the pecynikebt between the day in which
the debt is valid and the day in which the latterekecuted, is being removed during
inflation periods. In order to bar the money impetion, one makes appeal to two
neighbourhood mechanisms: valorism and indexation.

In this context, the problem to which we tried itwdfan answer was that of knowing
if the value debt and the indexed one can produmatory interest at the level of the legal
rate, meaning that of knowing if moratory interast compatible with valorism and
indexation respectively.

Although both of them support on the passing ofetiamd are related to economic
fluctuations, a minor part of the doctrine to whigh assign, pronounces in the sense of the
accumulation of the interest with the value delatclicof the above mentioned techniques are
related by time in their own way having differeanflaments: one is based on the delay in
the execution of the obligation, and the other @meurrency erosion.

For the period prior to the liquidation of the allance debt, and namely for the time
interval in which it is a value debt, the creditoust be compensated because he has suffered
a delay, the valorism technique being not enough far maintaining the value of the debt
and for offering an allowance for the delay. An ambindemnifying for the delay is added
to the debt, more precisely lacking the creditonaferous possibilities to use and revaluate
the amount representing the main indemnity if he had this amount at the moment when
the prejudice was produced. The same type of paguak the one covered by the interest
regulated by article 1088 of the Civil Code: theerof the time, the delay itself, privation
the creditor from numerous of possibilities to wlsat amount. This is a prejudice whose
value is abstractly and forfetarily presumed by ligislative as being equal to the legal
interest rate. The moratory qualification — objeeti- or compensatory qualification of this



indemnity is less important. Still, we considertthiais qualification is not based on the
dispositions of article 1088 of the Civil Code besa the main debt that generates the
interest is not eligible.

At present, one constantly allows the indexatiothefdebt capital irrespective if this
clause was included or not in the contract. The=xed debt capital produces moratory
interest because there is no incompatibility betwea®ratory interest and indexation. In
order to remove all the anomalies created by thyel rapplication of the principle of
pecuniary nominalism, one went much farther andllggreated the indexation possibility.
Consequently, the contractual creditor of an amo@imioney will be entitled not only to the
indexation of the initial debt and to the grantofghe legal moratory interest, but also to its
indexation.

The solution to outlaw the indexation cumulus witleratory interest motivated by
the fact that indexation equally repairs the prigjeccaused by delay, is subject to excess.
The same as valorism, indexation has as effeqtrtection of the debtor against the effects
caused by the delay, but in a personal manner. Ugdating by means of indexation
compensates only for the monetary depreciation é&twthe day in which the debt has
raised and payment day, while moratory interesemuifies only for the delay in the
payment of the amount due. These two mechanismbeased simultaneously without the
concern that one would proceed to a double indecatibn. The exclusion of the moratory
interest in case of revalorisation of the debt espnts a privation of the creditor from the
right to moratory damages.

Title | terminates with the analysis of tlempatibility of moratory interest with
other types of damageshe admissibility of the accumulation of the leigderest with other
types of damages besides the three exceptionisitggirovided by article 1088 of the Civil
Code, de lege lata will receive a negative answer. In relation tareat regulations,
moratory interest cannot be supplemented with tiigation of the debtor to the payment of
legal damages or with penalties for delay in cabalalay for the non-execution of a
pecuniary obligation. Criticisable or not the scofpiowed by the legislative by the
eradication of article 1088 of the Civil Code was¢move the difficulties and the random
aspect from evidencing the prejudice caused by rtbe-execution of the pecuniary
obligation. If we admit that the evidence relatedite extension of the prejudice is accepted
in courts, the finality followed by the legislativeould not be achieved.

Title 1l — General theory of moratory interest consists of four chapters and is
entirely devoted to the general construction ofatany interest.



Chapter | —Forfetary reparation of moratory prejudice analysis the way in which
de lege latathe prejudice caused to the creditor by the datathe non-execution of a
pecuniary obligation is covered.

Naturally and above all, one debates in Sectiotherrelative controversy related to
the application field of article 1088 of the Ciwllode is this applicable in case of extra-
contractual pecuniary debts? Despite the factttlteataw has granted a general character to
this provision, making use of it irrespective oétatymology of pecuniary obligation, this
provision aims only to contractual pecuniary oliigas in obligationas showed in Section
Il entitled A reparation system attached to contractual obligat

The dispositions of article 1088 of the Civil Codevelops an original solution to
remedy the prejudice caused by the delay in thewmn of financial obligations being
characterized mainly by the forfetary and automettiaracter of damages.

This disposition aims only at pecuniary contractabligations, being erroneously
extended both by the doctrine and by the pracbcedmfort and pragmatism reasons to all
pecuniary obligations.

Article 1088 of the Civil Code — Article 1090 ofealCivil Code do not establish an
accurate liability regime for the remedy of the jpdéces caused by the delay in the
execution of pecuniary obligations, but instead/thleade the situation of non-execution of
contractual pecuniary obligations. Although it isacacterized by originality, the system
established by these legal dispositions is notragdg¢ion and especially from the common
law of contractual liability but an exact applicatiof the latter to pecuniary obligations.

The originality of the regime established by agit088 of the Civil Codis revealed,
under several aspects, in Section Ill. Thus, theatges to which the creditor is entitled are
invariable, uniform irrespective of the value o€threal prejudice suffered by the creditor,
quantified by the law in the absence of the stijpataof the parties and always at the level
of legal interest rate.

Obsolete, old and criticisable in relation to thmited coverage of the prejudice
caused by the delay, thinciple of forfetary remedy analysed in Section IV — must be
appreciated under the aspect of automatic allotmean indemnity, under the form of the
interest, to the creditor victim of the delay. hietlatter does not have the merit to delete the
entire prejudice suffered by the creditor, thimipiple has the merit to presume beyond the
exact circumstances of the case an abstract agdigible prejudice. In order to quantify
moratory abstract prejudice, the law made appealtddranslation in pecuniary expression
to the interest technique.



The main study of a remedy reduced only to moratotgrest and the arguments
advanced in order to support this remedy has d&tedrus to wonder within section V if
the system of forfetary remedy of the moratoryyglieg is a suitable choice

The main reproach which can be brought to the farjesystem of compensation is
that without taking into consideration the exadjpdice suffered by the parties, there is the
possibility to remedy more or less than the reejygtice suffered by the parties fact which
IS not in accordance with the principles of civaldility.

The laudable intention of the legislative to create equilibrated system has
transformed in reality in a rule which is in thesestial benefit of the debtor. Although at a
first sight, it seems that by means of the pre@dicesumption the regime of pecuniary
remedy would be in the advantage of the creditoit) by the fact that he is dispensed by the
obligation to prove the prejudice doubled by th@assibility of the debtor to prove a more
reduced prejudice, the system is highly in the fanaf the debtor.

The solution does not seem rational, or at leastrbtivation is not convincing at all.
The solution is sustained by an historical fundaneasily denied by the exceptions brought
which are not able to remove inequity. It seems tthe system is justified by the blind faith
in relation to its fundament corroborated withatd character. The concern that the debtor
is charged with excessive damages is not justbechuse this aspect is aligned enough by
the common law of contractual liability. In addiiahe hypothesis in which the value of the
prejudice achieves very important proportions re fia practice. They regard especially the
creditors whose financial situation is already flagWhy minor situations should incite to
the maintenance of the rule when the injustice that latter causes even within these
hypothesis militate in a reverse manner and nafoelys abandon?

The liability law would gain coherence and efficai€ythe principle of exclusive
forfetary remedy is reviewed. One must not fordpett tpecuniary obligations are the most
numerous and they are found practically in almbsbatractual relations. To limit the rights
of the contractual creditor, means on one handmention form of the legislative on the
natural aspect of contractual relations, and ondater hand the affectation of a great
number of contractual relations.

In the majority of law systems, the forfetary regiam rule has been removed a
solution whichde lege ferendaeems preferable for Romanian law system.

The new Romanian Civil Code adopts a solution imgilance with UNIDROIT
principles and with European Law on contracts: tiesv code maintains the system of
forfetary regulation but provides the possibiliiytbe parties to conventionally establish the
interest rate. In addition, the creditor is entitk® obtain additional damages for the entire



coverage of the prejudice by means of the intereendf a court whose duty is to establish
the value of the damages corresponding to theesdmmction of the prejudice.

A minimum threshold of moratory damages is allowt&e, equivalent of the legal or
conventional interest rate, a value which is prstablished and fix and to which the
creditor is entitled and which would represent ¥h&ie of the abstract moratory prejudice.
Besides this amount, the creditor is entitled tdimhal damages according to the common
law of contractual liability and in the limits ebtshed by the principles of common law
corresponding to the real value of the prejudicevitisbe established by judicial procedures
giving in this way efficiency to the principle aftal remedy of the prejudice.

In exchange, in civil and commercial matters, thebtdr cannot probe that the
prejudice suffered by the creditor is lower thaa #alue of legal interest. Under this aspect,
he is disadvantaged in comparison with the credvtoo has the possibility to prove the real
extension of the prejudice and to obtain additiateahages. Ifle lege latathe creditor is
disadvantaged by the system of exclusive forfetaparation because he cannot obtain the
total remedy of the prejudicde lege ferendahe situation is reverse.

Even if there few hypothesis in which the applieatof the principle of total remedy
might reveal inequitable for the debtor it would freferable, if a reform of article 1088 of
the Civil Code intervenes, not to pass from oneesé to another, from an excessively
small indemnity for the creditor to a very diffita@ne for the debtor.

In order to avoid this displacement from one ex@eta another, the European
doctrine supports the idea to confer the judgeptiesibility to modify conventional or legal
damages on the grounds of certain criteria. Altotngs modality enjoys a lot of support in
many law systems because of the particularitietRarhanian law system and of Romanian
society, at this moment we do not consider to béalsle to conferde jure a general
moderation power to the court of law. We suppo# thdicial evaluation of moratory
damages to which the contractual creditor is etith compliance with the principle of total
remedy of the prejudice and not according to tlecgle of adequacy.

The new Civil Code includes the idea according tucv one must recognize an
intervention power of the court in relation to tantract which is much greater in relation to
actual regulations. The reference to the contrauos @oth to the conclusion and to the
consequences of non-execution and namely the esteasdamages.

In relation to contractual liability, the judgeastitled to modify the convention of the
parties, but only with punctual title and not gexten relation to certain aspects such as
visibly excessive criminal clause.

In relation to the determination of damages to Whige creditor of an amount of
money is entitled for additional prejudice, the isgfive does not recognize such a



moderating power of the court. The law grants thesgbility to determine the real prejudice
according to common law liability principles, budes not grant the judge the power to give
more or less to the creditor as it is providedhiea tase of criminal or abusive clauses. The
court of law will award damages corresponding & peejudice.

If, de lege ferendathe judge will be entitled to such an apprecitits orientation
criteria and limits should be legally establish&de gravity of the fault, duration and cause
of the delay, contractor’'s attitude, financial ation of the debtor might be only few of
them. Even in these conditions, we consider dledege ferendahe moderation of damages
established by the court cannot be applied in comialematters.

In Chapter I, title 1l thedebt capitalis analysed.

What characterizes the contractual responsibititydelay and not only in the case of
pecuniary obligations but in the case of all typésbligations, is that the amounts granted
are not substituted to the service promised but toene to be added to these services. The
debtor will be forced not only to the execution tbe main obligation but also to the
coverage of the prejudice caused to the creditorthgy delay in the execution of the
obligation.

Pecuniary obligations can be always executed imreabbtaining an amount of
money which constitutes the object of main obligatiThe only reason causing prejudices
is the delay in the execution of the obligationn€equently, to the amount of money object
of the main obligation, another amount is addedndéed to remedy the prejudice caused to
the creditor due to the delay.

Thus, it is about two different obligations: theimabligation to which the obligation
to remedy the prejudice caused by the delay by m@hrdamages is added. In case of
pecuniary obligations, the extension of the prejadind implicitly of damages is established
by the law.

Most often, law and specialty literature considenplicitly or explicitly, that the
obligation to remedy the prejudice is accessoryh® main obligation, and namely that
moratory interest is an accessory of the amountatifiest. If we might be tempted to clarify
the relation between the two from main aspect tes®ory aspect, one still observes that the
two obligations are different an relatively indegdent as results from the identification of
their objects, from the characteristics they presam from the awarding conditions and
especially from the different legal nature.

The conditions that a debt capital must comply withorder to generate moratory
interest are analysed in sections I, Ill and IVGiapter II. In order to produce moratory
interest, a pecuniary obligation must be securpiidi and eligible. The doctrine and the
practice have recognized though the applicatiomofatory interest also in the absence of



debt’s liquidity and security, meaning in the sitoa in which there exists a contestation in
relation to debt’s extension and extension.

The new Civil Cod does not totally solve the profmeof the conditions requested by
the main obligation in order to generate moratargriest. The only indication is made in
relation to an incontestable aspect: the debt imeistigible.

Although, de lege lata the condition of eligibility is not expressly mided, the
obligation for the payment of the capital must he dn order to apply simple moratory
interest. The eligibility request must be comphth also by simple moratory interest debt
so that the latter generate compound interest.

In the actual system where total remedy of theugliep can be obtained in the case
of non-execution of a pecuniary obligation onlyexceptional cases, the anatocism is highly
legitimated by the fact that it improves the indéymf the creditor for the situations in
which the delay in the execution of the pecuniarpligation is prolonged.

The presence of anatocism in a law systdnittwadmits the total remedy of the
prejudice for the execution of pecuniary obligaipas will happen in Romania after the
application of the new Civil Code is not indispdpisa In the situation in which the creditor
can obtain the remedy of the entire prejudice,cédqatalization of interests with the title of
damages is not justified and might take us from exteeme to another: from a reduced
indemnity in the current system to an accumulatednindemnities which would be
advantageous for the creditor. Nevertheless, te @ieil Code maintains the technique of
anatocism in a modified variant in comparison veitinrent regulation.

In the 3 chapter of the? title | have studied thenoratory interest dekdand | have
argued the independence of the moratory interdgtideelation to main debt, independence
revealed both in relation to the legal nature anthé background and procedural conditions
which need to be complied with by the creditor idey to obtain a moratory interest.

Moratory interest debt is a contractual liabilitgtd — this is why we state in section |
in relation to thdegal nature of the moratory interest deMoratory interest represents the
form the damages to which the creditor of a peayradligation is entitled from his faulty
debtor. These damages concretize the contractlmlity of the latter and have a reparation
nature. The previous affirmation is contested bg parte of the doctrine which denies the
existence of contractual liability, sustaining tkdaimages do not represent a form of liability
but on the contrary they represent an executioedwivalent. This leads frequently to the
confusion between the payment debt and damage debt.

The logics of pecuniary obligations and the histofymoratory interest constitute
important arguments in its defence. The analysithefnature and the object of contractual
liability reveals the clear distinction betweenagdion and execution, between contractual



liability and execution. If execution allows theeditor to obtain clearly the object of the
service promised, contractual liability is basedtba remedy of the prejudice caused by
non-execution being able to offer only compensatimnequivalent to the creditor.

Moratory interest due by the application of artit@88 of the Civil Code is registered
in the contractual liability generated by the nowe@ution of a pecuniary obligation and has
as the scope to compensate for the abstract anthpent moratory prejudice which is the
inevitable consequence of a delay in payment.

The confirmation of the indemnity nature and thdigations brought in relation to
the object of this indemnity enable the compliamdéh the specificity of the moratory
interest: indemnity for delay and only for delay.

Several inaccuracies are explained by a sufficemmlysis of the object of this
indemnity which represents moratory interest, sat th Section Il we have proposed to
identify as precisely as possililee object of the moratory interest defbhe abstract and
constant prejudice is not differentiated well enobg variable and accurate prejudice which
is the consequence for the payment delay overlaymihe latter.

Normally assimilated, by means of an almost meaheafiex, to the interest that the
creditor might obtain by an advantageous placenfdrdg had received the money on time,
the moratory interest has in reality no other objeat to compensate for abstract and
constant prejudice which results from a paymeraylel

Abstract prejudice consist of unjustified privatitmenjoy an amount of money and
the endless variety of destinations which can leived, out of which the productive
placement of remuneration interest is only onénefit.

In order to able to understand the specificity aratory prejudice in relation to the
diversity of situations in which the creditor agglimoratory interest must make abstraction
of any exact data which might allow only to make throof of the variable prejudice
appreciatedn concretg one must take into consideration only the elerémise presence
is absolutely incontestable in all the situatiomgvided by article 1088 of the Civil Code:
unjustified delay in the payment of the debt whadprives him from the potentiality of
endless uses that a capital offers. What compengatehe moratory interest is the delay
itself, making abstraction of any other element alihis possible to be namagatetium
temporis In this case, the delay itself is a value whipkms the indemnity right.

Perhaps justified for abstract moratory prejudtbe, principle of forfetary remedy is
more than contestable when it penetrates the &€lelxact prejudice: the latter should be
able to be remedied according to the conditionwigesl by common law on contractual
liability. The historical and comfort arguments &ip to a great extent the perenniality of
the aspect, and afterwards the assembly of thetargrarejudice would be impossible to



evaluate. They are contradicted by the fact thaherous foreign law systems allow the
indemnification of moratory prejudice differentlyon the one compensated by interest, and
namely of exact and variable moratory prejudicas Hspect is dismounted by the new Civil
Code which enables the reparation of exact andabigrimoratory prejudice proved every
time by the party who pretends in compliance wité tonditions provided by the common
law on contractual liability. But, until now, wheRomanian legislative thought to the
inequitable consequences of a complete forfetanedy the latter preferred to confirm the
principle being satisfied by the fact that one eordd to the parties only the possibility to
establish an interest rate superior to the legal on

When the non-execution of a pecuniary obligatiomiviley in principle from a
contract which includes obligations for all the tpes, is imputable to the debtor and the
creditor has the possibility to request either theced execution of the obligation or
resolution with damage£reditor's option right in case of non-execution afpecuniary
contractual obligation and its inclusion in the egbry of potestative rightsloses the
chapter related to moratory interest debt.

Recognizing the right of the creditor to cancel toatract, the above mentioned law
establishes a connection between his will and thet & a legal situation in which the
interests of another person are involved addingisoussion the potestativity problem. The
compatibility of the structure of the creditor’'seppgative with the one of a potestative right
reveals different solutions. Thus, referring to tight to legal resolution the answer is
negative. Creditor’s right to choose between foregecution and legal resolution does not
have the nature of a veritable option right asadhe defined in the context of potestativity
and does not comply with the characteristics obtegtative right. En exchange, the right to
conventional resolution when the contract is dchfte that it removes the intervention of a
court, is a potestative one: the modification @& kagal situation in the sense of cancellation
of the contract takes place by the simple manifiesteof the creditor's will without the
intervention of a court resolution. In additiongditor's option between forced execution
and conventional resolution represents the exemioa potestative option right because
there are predetermined alternatives on which theglitor is obliged to decide which
differentiate this choice from that of fulfillingnigeneral one legal act or another.

Perhapde lege ferendavould be suitable to confer to the creditor of yexecuted
contractual obligation a veritable option right aiihas also a potestative character. The
laws should recognize the power according to whigimeans of unilateral manifestation of
the will, the creditor is entitled to choose betwemmrced execution of conventional
resolution or damages and suspension of the caniidic the obligation of the debtor to
comply because he did not comply with the obligatibhe protection of the debtor against



the abusive exertion of this prerogative might éaized by means of anposterioricontrol
performed by the court of law.

A better emphasis and a legal determination of dteglitor's options represent a
necessity which will impose in a more or less feszble future. At the same time, it would
be very appropriate to elaborate principles to govkese options and to combine creditor’s
alternatives arriving in this way to a better dafam of the role of the parties and of the
court of law within these operations.

The delay in the execution of the debt capital gates the apparition of moratory
interest debt and helps to the determination ofjitsntum. For this reason, one cannot say
that the two debts are fully independent. But, lo& dther hand, these are different debts
subject to different legal regimes. To the previatguments, one adds the one related to the
background, substantial law and form conditionsclvhinust be complied with in order to
execute each debt presented — in chapter Il irtisalao the moratory interest debt —
grouped in two subchaptersSubstantial independence of moratory interest debt
Procedural independence of moratory interest debt

Thus, if in relation to the main debt in order ® jpayable the latter must be secure,
liquid and eligible, for the application of the enést debt a delay must exist and must be
proved.

Besides these background conditions which reveastibstantial independence of the
two obligations, there are elements which makeptdréicular even under procedural aspect.
It is about the express request in court of eackthefdebts, the formulation of different
requests and the content of the resolution mudidecseparate indication in relation to the
destination of each of these debts.

Subchapter Il dedicated to teabstantial independence of the moratory intere$it d
begins with the presentation of tlikelay in the execution of a pecuniary obligatien
condition for the application of the right to marat interest. In order to attract the liability
of the contractual debtor of an amount of money &nough to prove that the debtor did not
execute his obligation when the latter became doecase of contractual pecuniary
obligations the existence of the moratory and absfprejudice is presumed undoubted and
the non-execution of the obligation consists onfiythee delay in fulfilling the pecuniary
obligation, a solution maintained by the new Cwdde as presented in Section I.

In relation to the necessity to make an appreciatio the subjective attitude of the
contractual debtor of an amount of money whichrtl execute exactly his obligation, the
new Civil Code institutes a fault presumption ie tiesponsibility of the contractual debtor
deducted from the simple fact of non-execution.



Generally requested by the dispositions of artit@38 of the Civil Code and
especially for moratory interest by the disposiiai article 1088 paragraph 2 of the Civil
Codedelayingthe debtor represents more than a simple formalition: it is a condition of
the interest debt, aspects revealed within sectlonThe latter judicially marks the
establishment of the non-execution of the obligatamd determines the application of
moratory interest. The requirement related to thig@ment of a formality for the application
of the moratory interest is applied only in theasas/here its starting point is not fixed by
the law or by third persons.

There is a series of texts of law which expresstyijoe the application of an interest
and are presented as derogations from article 2088 Civil Code. Even if probably, they
were considered as such by the editors of the Ciede, at the same time, it seems that they
do not take into consideration civil responsibility is about the moment when moratory
interest of the sale price debt, of the interestase of business bookkeeping or the interest
in case of groundless enrichment start to be aghpi@other category of situations which do
not fall under the incidence of article 1088 paagdr 2 of the Civil Code because they are
not related to the matter of civil liability but tbe restitution right and refer to the moment
when moratory interest starts to be applied in aafseestitution debts generated by the
operations on the establishment of partition mass & partition, of the relation debts and
reduction or the moment when moratory interesttstto be applied in the case of the
amounts of money due according to a court resalutio

Found in contradiction with many law systems belnggo Roman-Germanic family
and with the common law system, the current saupmovided by the Civil Code — which
emphasizes the necessity of delaying by means efrélquest lodged in court for the
application of moratory interest seems an excesapasure.

De lege ferendait would be preferable that for the moratory inggrén case of
pecuniary obligations to renounce to the delayirrgcess, except for the pecuniary
obligations which arise from free judicial actsillSif the delaying condition would be
maintained, it would be recommended that this fditgpn@an be performed not only by
means of the court and/or notification executed ayegal executor, but also by the
application of any summons, payment request or ateivalent document.

The new Civil Code provides that for the delay he xecution of pecuniary, civil
and commercial obligations, the debtor is in ddtayn the due date if he does not pay for
the amount of money he is obliged to. Thus, inl@ad commercial matters the debtor of an
amount of money will owe moratory damages from dage irrespective if they will be
under the form of interest or under the form of giges. There is no exception from this



rule, not even in the case of delays in paymentestain amounts arising from free acts,
solution which seems to be inequitable from thespective of the gratifier.

Moratory interest debt is subject to certain propercedural requirements different
from those afferent to debt capital which constisuan argument for its independence in
comparison with main debt. The considerations edldab theprocedural independence of
moratory interest debare included in subchapter Il which end the pafrtthe thesis
dedicated to moratory interest debt.

One of these is the formulation of an express retice the application of moratory
interest. Moratory interest will be applied frometlsimple application filed in court in
relation to the capital, if this debt is securguld and eligible. Still, in order to obtain a
court resolution by means of which the court oldigee debtor to pay for these damages, the
latter must be expressly requested either by meaasequest or from a subsequent one.

Another condition is that the content of the corgsolution includes an express
disposition to oblige the debtor to the paymentradratory interest the creditor cannot
obtain in any way the forced execution of a moratmterest debt which is not legally
recognized by including it in the content of a ¢oesolution.

The final part of title Il aims at the organizatiand discipline of moratory interest,
comprising especially technical aspects. In chapterentitied Technique of moratory
interestone tried to preserte lege latahe way in which the moratory interest rate asd it
value are established, the conditions related ton fand background that the interest must
comply with and also the restrictions imposed. s tcontext, | have researched the
possibility of the court to intervene between thaties and to modify the conventional
moratory interest rate and the limits of this ineartion.

The legal regime of moratory interest is in thereskaof its equilibrium. The
legislative, the doctrine and the jurisprudencdofel objectives which are difficult to
conciliate — ensuring the protection of the debtithout putting in danger the legal security
and the financial health of the creditor. This dbation attempt is concretized by a
contrasting evolution — after the liberalization tife interest, the stipulation of the
conventional rate is more and more restrained ashewed in the beginning of chapter IV
within section | nterest rate

The interest, irrespective of its function, is fixeinder the form of an annual
percentage on the principal amount due, meaningerutite form of a rate sometimes
established by a law, and other times establiskéad®en the parties.

At this moment, the parties have the possibilitgstablish conventionally the interest
rate, a prerogative expressly offered by legalagpns. While the legal rate is nothing but
an additional percentage, the contractors canhiéxquantum of the simple or compound



interest at a rate inferior or superior to the legae. At the same time, the liberty to

conventionally fix the interest rate is not unliedt In order to ensure a minimum protection
of the debtor, the stipulation of the conventioraé is subject to two types of exigencies —
some of them related to the form and the othergngimt the quantum of the interest.

In the actual regulation of the legal interesthia matter of pecuniary obligations, the
legislative renounces to the old system for thewtation of the interest according to which
the legal interest was established under the fofrma dix rate and adopts a flexible
calculation system that we have presented in Sedtie Quantum of moratory interesthe
legal interest is established according to a végiglarameter — reference interest indicated
by National bank of Romania — and is equal to @ference interest of National Bank of
Romania minus 20%. An exception represents the agial field where the legal interest
will be at the level of reference interest indichby National Bank of Romania. The level of
the reference interest of National Bank of Romaacxording to which the legal interest is
established is the one indicated in the first wagkday of the year for the legal interest
applied for the first semester and the one fronfitseworking day of the month of July for
the legal interest applied for the second semester.

Section Ill is dedicated to the analysis of tmnditions imposed to the conventional
rate of the interestBecause it expresses the cost of the moneyesitesite has monopolized
the attention of the legislative. Even if one h#leveed the possibility of the parties to
establish the interest, the legislative did notfeoma discretionary power of the parties in
order to fix its quantum. This is the reason whyciuil relation in comparison to the
commercial ones, the conventional value of the reemation and moratory interest rate
cannot exceed the legal interest with more than %@%e which must be consented in
writing. The sanction which intervenes in the ca$eon-compliance with the maximum
admissible level of conventional interest is pamiallity. In the spirit of a liberal legislative
policy and for equity reasons we believe that thgidlative wanted a more relaxed
regulation of the sanctions related to the leggime of interests.

The contractual clause by means of which the rdtédhe moratory interest is
established is frequently considered as a moratomyinal clause. Such a classification does
not allow that contractual disposition to be applwith alex tertia resulted from the
combination of the provisions related to converdlomoratory interest with those from the
criminal clause. The affirmation is valid also &lation to the maximum limit established by
the law for the conventional rate of the interest.

In this context, one addressed the problem if thkies of the clause qualified as
moratory criminal clause can be reduced by thesgiiction organs, a problem to which we



tried to find an answer in the final part of thisapter within section 1V entitle@ihe sanction
for non-compliance with the maximum admissiblellefzfeonventional interest

A final answer and besides the critics related e possibility of the legal re-
evaluation of the criminal clausde lege lataseems to be impossible to formulate due to
the fact that in the support of any of the two aspéhere are substantial arguments. Starting
from the sanctioning nature and taking into consiien by the argumentation of the
intangibility of the criminal clause, one tendssigpport this point of view; only under the
sign of equity and entirely exceptional the courgim eventually re-evaluate the criminal
clause.

Although initially, it did not seem possible to ogmize the right of the judge to
modify the criminal clause, a considerable doctrara and jurisprudential effort has
legitimated such an immixture in the shape of toetm@ct freely conceived by the parties.
Equity and moral as source and measure of the caonyuorce of the contract and the fact
that the norm included in article 1087 of the C@ibde is an imperative norm but not one
related to public order, are the arguments whiditlerus to consider that the court with
great reserves, motivated and exceptionally, nrgtgvaluate the criminal clause when the
latter is obviously excessive or ridiculous. Thiiation is totally different in comparison to
that provided by article 9 of the Governmental @aslice number 9/2000 which stipulates
the obligation to pay for a greater interest thegal admissible value is null, an imperative
norm which provides partial absolute nullity of theerest clause. This one of the very
important arguments for which the clause by meahswhich the interest rate is
conventionally established, must not be qualifisgreratory criminal clause.

If de lege lataor de lege ferendaone admits the judicial re-evaluation of the
criminal clause it is necessary to establish whattlae conditions whose compliance justify
such an operation.

The power of the court to re-evaluate the crimiclalise will be exerted only on an
excessive or ridiculous criminal clause. In therapm@tion related to the fulfillment of this
requirement, another element taken into considerasi the mixed, sanctioning nature of the
criminal clause. Besides this aspect, one will taite consideration an objective criterion
resulted from the comparison of the quantum ofctimainal clause with the real value of the
damage suffered by the creditor and a subjectiierion the gravity of the fault the
violation of the contract, debtor’s bad or goodhfan relation to the non-execution of the
contract. The criminal clause is not excessive bmlyause it is superior to the real prejudice
suffered by the creditor and it does not meanith#tis situation the conditions for the court
to re-evaluate the criminal clause are compliechw®n the contrary, the sanctioning
component of the criminal clause must be preservidte reference element for the



intervention of the court must not be the prejudicenly the prejudice but also the behavior
of the debtor, his guilt, gravity and reason farklaf execution, economic context and all
other patrimonial interests of the creditor in &xecution of the contract.

The recognitionde lege lataor de lege ferendaf the right to re-evaluate the criminal
clause reclaims the establishment of the limitcadirt’s intervention, a problem whose
solution is tightly related to the judicial natwassigned to the criminal clause.

Obviously, excess constitutes both the conditiceh thie limit of judge’s intervention.
Once excess has disappeared, the judge must caviiplthe mixed nature of the clause and
leave a distance between a criminal clause revieamedreal prejudice. The specificity of
the criminal clause in relation to common law daesgg maintained also in the case of
judicial re-evaluation. The latter is not transfeann damages provided by common law by
the simple fact of the intervention of the judgel ari his equity power, but conserves the
repressive character even in the execution phdseciiminal clause must be maintained in
such a manner o that to remove the excessive d¢barat to lead to a total damaging of the
creditor and at the same time to ensure the reborsanctioning of the debtor. The
interdiction made to the judge to adapt the sefzbecriminal clause to the level of the real
prejudice, this derogation from the principle oftalointegration of the prejudice, is
determined by the sanctioning component of the inainclause. In rest, this interdiction
perfectly complies with the spirit of the law whigives the judge the power to suppress the
excess thanks to equity and definitely not to $gaithe criminal clause for the latter.
Concretely, in the re-evaluation procedure one t@ike into consideration the conditions
and the gravity of non-execution and also the débtiehavior, the latter being determinant
in order to establish the re-evaluated quantunhefcriminal clause. Concretely, the judge
might, in the situation of an irreproachable bebawf the debtor to leave an important
distance between the re-evaluated criminal clandetlze seize of real prejudice. Reversely,
when during the non-execution the debtor will presthe proof of his good faith, in the
sense that the non-execution is due, for examplehiso imprudence in contractual
commitments or to a failure motivated by econoniicuenstances, the judge will reduce the
criminal clause removing the excess but leavingifierdnce between its value and the
prejudice this time lower than previous situation.

De lege ferendahe intervention of the legislative would be vergicome in order to
clarify certain aspects of the criminal clause: jilndicial nature, the possibility of the legal
re-evaluation, criteria and limits in relation teetexertion of this power. It would be very
suitable to grant the court the prerogative tovaheate the criminal clause when the latter is
obviously excessive. Taking into consideration #ffect of the principle of compulsory



force, this power will be exerted exceptionally wigreat reserves and only with the strict
fulfillment of the conditions provided in the hypeisis of the judicial norm provided.

The spirit of the new Civil Code is in this senEembracing doctrinarian opinions and
relatively new jurisprudential solutions, the ldgisre recognizes the power of the court to
reduce the criminal clause when the latter is almslyp excessive in comparison with the
prejudice which might be provided on the conclugdate of the contract. It is excluded that
by this reduction to arrive to the level suffergdtbe creditor.

The doctoral thesis entitledLégal regime of moratory interestends with
conclusions in which | have systematized the emtiodlematic of the theme by formulating
founded and argued proposalslefe ferendan the grounds of the texts of the new Civil
Code which requires certain amendments in ordeetee as better as possible to the legal
contractual life.

We hope that our plea for the research of moratagrest proved to be well founded
and convincing.

Appearing to lack importance, characterized by nesty and austerity, marked by
lack of doctrinarian and jurisprudential interesipratory interest proves to be a fabulous
institution which deserves all the attention.

Far from being the “Cinderella” of obligation laworatory interest is the princess
which “dances” in the ring of private law and whiclvites to other and other insights in the
fascinating world of civil and commercial obligai®
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